/VO  0276^8" 


■■ 


‘■'lU'r': 


I ’{<1 


II''!!? 


1 » J'‘  v.i , ' ' • - 


.)('■,  I!',, 


' v: 


Ml, .Oh 


.1' 


\'i  •"■  ,:i 

^’}'u  ■ ; 


•A’ 


■ r'!. 


.’.  ...  '••;5'-!,,./T.,vn'4.,»  . . . 

'V" ' ; ; •.;;•?.••  r i;  .■  ■ .:;  , , . 

iSslipiS^ 

ipiifio 


U/Qoziri 


narrative 

OF  THE 

CASE  AND  TRIAL 

'.it. 

OF 


JOHN  PETER  ZENGER,  Printer  of  the 

New-Yokb  Weekly-Journal. 


NEfV-FORK  Printed; 

LANCASTER  Re^^printed,  and  Sold  by  W.D(jNtAt’> 

at  the  N(Jv-Pfmting-0^ei  iii  Queen-Sinet-t  i 7 i 6*. 


NARRATIVE  &c. 


S There  was  but  otic  Printer  in  the  Province  of  New-Kork^ 
that  printed  a public  News  Paper,  I was  in  Hopes,  if  I un- 
dertook to  publifh  another,  I might  make  it  worth  my 
while  I and  1 foon  found  my  Hopes  were  not^groundlefs: 
My  hrft  Paper  was  printed  November  1733,  and  I 
continued  printing  and  publifhing  of  them,  (1  thought  to 
the  SatisfaAion  of  every  Body) 


that  Tci 
1-34,  w 


ing,  when  the  Chief  Jurticc 
upon  the  Do£lrine  of  Libels,  in 

m to  the  Grand  Jury,  and  afterwards  on  the  third  Tiiejiiny  oT  CBcbcr 
as  again  pleafed  to  cliarge  the  Grand  Jury  m the  following  Words. 


till  the  Jamiavy  follow- 
was  pleafed  to  animadvert 
a long  Charge  given  in 


‘ Gentlemen^  I fhall  conclude  with  reading  a Paragraph  or  two  out  of  the  fame 
Book,  concerning  Libels;  they  are  arrived  to  that  Height,  that  they  call 
loudly  for  your  Animadvcrfion;  it  is  high  Time  to  put  a Stop  to  them;  for 
at  the  rate  Things  are  now  carried  on,  wljen  all  Order  and  Government  is 
endeavoured  to  be  trampled  on ; Reflexions  are  cart  upon  Perfons  of  all  De- 
grees, muff  not  thefe  Things  end  in  Sedition,  if  not  timely  prevented?  Le- 
nity, you  havefeen,  will  not  avail:  It  becomes  you  then  to  enquire  after  the  Of- 
fenders, that  wc  may  in  a due  Courfe  of  Law  be  enabled  to  punifh  them.  If 
you  Gmtlanai^  do  not  inrerpofe,  confidcr  whether  the  illConfequences  that 
nr.iv  anfe  from  any  Diflurbances  of  the  public  Peace,  may  not  in  part,  lie  at 
your  Door? 

liAnhns,  in  his  Chapter  of  Libels,  confiders  three  Poihts,  ift,  What  fia/l 
be  J,t:J  f(,  Ir  a LH'cl.  idly,  Who  arc  liable  to  be  pimif.cd  for  it.  3dly,  In  what 
. o tbey  me  to  be  funi/lcil.  Under  the  iff,  he  fays,  §,  7^  A^or  can  there  be 
" / 11^'  ^ ^ Writing  which  dejames  a private  Perfon  only,  is  as'tnncb 

.!/.;/<  / which  defames  Pcrjcn^i^^lcd  in  a public  Capaaty,  was.  nnicb  as 
I fiiiir.ipj  ly  fQ  jji  pjooj.^  afsa  fo  caiife  a Difturbance  bj  the  pulHc  Peace  ^ 
h rrn'er.  it  u avtnw,  that  it  is  a very  high  ^ggvavaticn  <f  a Libel,  that  it  tends 
r/'i' (;r,rn 7,7/,’( /.Y,  by  l ijietfii/g  ai  tieje  irho  are  aitrvjicd  with  the  ydd- 
miriijiratn  /;  </  / ubiic  yl fairs,  wbnb  dees  net  only  endanger  the  public  Peace,  as  all 
ether  Libels  ,Jv,  by  fUrring  up  the  Parties  in, mediately  concerned  w it,  to  ABs  of 
Pivengi ; but  aijo  has  a diretl  Tendency  to  treed  in  the  People  a Diflike  of  their  Go- 
ui  Hours,  and  welwc  them  to  p'afhon  and  Sedition.  As  to  the  id.  Point  he  fayS* 
ceriojN,  not  only  he  who  cctnpojes  or  procures  another  to  cempeje  jt^ 
Get  atjo  that  he  who  pubhfi.es,  or  procures  anotlyer  to  publifh  it,  are  in  Dange  vf 

Lv/;^  pumfi.ed  fr  it ; and  it  is  Jet  d not  to  be  material  whether  he  who  dijperjes  alii- 
l ei,  knew  any  Thing  of  the  Contatts  or  Effects  of  it  or  iiotj  for ' nothing  could  be 

* niorg 
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* more  eafy  than  to  piihli/h  the  moji  virulent  Papers  with  the  greatejl  Security j if  the 
‘ concealing  the  Purport  of  them  jrojn  an  illiterate  Ptiblifery  would  ?nake  him  fafe  in 

* the  dijpcriing  them:  Alfo^  it  has  been  faid,  that  if  he  who  hath  either  read  a Libel 

* bimjelf  or  hath  beard  it  read  by  another^  do  afterwards  rfialicioufiy  t end  or  report 
‘ any  l^art  of  it  in  the  Prefence  of  others^  or  lend  or  few  it  to  another,  he  is  guilty 
' of  an  unlawful  Publication  of  it.  Alfo,  it  bath  been  holden,  that  the  copying  of  a 
‘ Libel  fall  be  a conclufive  Evidence  of  the  Publication  of  it,  unlejs  the  Party  can 
‘ prove,  that  he  delivered  it  to  a Magi  fir  ate  to  examine  it^  in  which  Caje  the  Act 
‘ fubTcqucnt  is  faid  to  explain  the  Intention  precedent.  But  it  fans  to  be  the  beU 
‘ ter  Opinion,  that  he  who  firjl  writes  a Libel,  di&atcd  by  another,  is  thereby  guilty 

* of  Afaking  of  it,  and  coiifquently  punif  able  for  the  hare  Writing}  for  it  was  ii% 

‘ Libel  till  It  was  reduced  to  Writing. 

‘ Thcfe,  Gentlemen,  arc  fome  of  the  Offences  which  are  to  make  Part  of 
‘ your  linquii  ies;  and  if  any  other  fhould  arife  in  theCourfe  ot  your  Proceed- 
‘ iu'^s,  in  which  you  are  at  a Loft,  or  conceive  any  Doubts,  upon  your  Ap- 

* plication  here,  we  will  adift  and  direil  you/ 

The  Grand  Jury  not  indi(fling  me  as  was  expefted,  the  Gentlemen  of  the 
Council  proceeded  to  take  my  Journals  into  Conlideration,  and  lent  the  follow- 
ing Mellage  to  the  General  Afl'embly. 

* Die  ^ovis,  3 ho.  P.  M.  i"jth  of  Oftober,  17^4. 

A Meffagc  from  the  Council  by  Philip  Cortland^  in  thefe  V\^ords,  to  wit, 

‘ That  Board  having  had  fevcral  of  Zengers  New-Kork  weekly  jfournals  laid 
‘ before  them,  and  other  fcurrilous  Papers,  tending  to  alienate  the  Affeftions  of 

* the  People  of  this  Province  from  his Majefty’s  Government,  to  raife  Sediti- 
‘ ons  and  l umults  among  the  People  of  this  Province,  and  to  fill  their  Minds 
‘ with  a Contempt  of  His  Majefty’s  Government:  And  confidering  the  perni- 
‘ cious  Conrcquenccs  that  may  attend  fuch  growing  Evils,  if  not  ipeedily  and 
‘ effciSluallv  put  a Stop  to.  And  conceiving  that  the  mofl  likely  Method  to  put 
‘ a Stop  to  fitch  bold  and  feditious  Practices,  to  maintain  the  Dignity  of  His 
‘ Majelty’s  Government,  and  to  preferve  the  Peace  thereof,  would  be  by  a Con- 

* ference  between  a Committee  of  this  Board,  and  a Committee  of  theAflem- 

* bly,  it  is  therefore  ordered.  That  the  Gcritlcmcn  of  this  Board,  now  ajfemh- 
‘ led,  or  any  feven  of  them,  be  a Committee,  to  join  a Committee  of  the 
‘ Houfe  of  Reprefentatives,  in  order  to  confer  together,  and  to  examine  and  cn- 
‘ quire  into  the  faid  Papers,  and  the  Authors  and  Writers  thereof/ 

* Which  Mcflage  being  read. 

* Ordered,  That  the  Members  of  tl^  ^oufe,  or  any  fourteen  of  them,  do' 

* meet  a Committee  of  the  Council,  at  the  Time  and  Place  therein  mentioned^ 

* Die  Veneris,  9 ho.  A-  M.  18  OSioher,  1734^ 

* Mr.  Garretfon  from  the  Committee  of  this  Houfe  reported.  That  they  laft 

* Night  met  the  Committee  of  the  Council^  on  the  fubjeft  Matter  of  their  Mef. 

* fage  of  Yefterday  to  this  Houfe;  and  that  after  fever al  Preliminaries  between 

* the  faid  Committees,  the  Gentlemen  of  the  Council  reduced  to  Writing,  what 

* they  requclfed  of  this  Houfe,  and  delivered  the  fame  to  the  Chairman,  who 
t delivered  it  in  at  the  Table,  and  being  read,  is  in  the  Words  following. 

‘ At 


‘ At  a Committee  of  the  Council  held  the  i^th  Of  OSiober,  1^34^ 

PRESENT.- 


Mr.  Clarke, 
Mr.  Harrifon, 
Dr.  Golden^ 


Mr.  Livmgdon, 
Mr.  Kennedy, 

Mr.  Chief  Juftice* 


Mr.  Cortland^ 
Mr.  Lane, 

Mr,  Horjinandent 


'■Gentlemen,  . . / -7  > r» 

TH  E Matters  we  requeft  yoiir  Concurrence  in,  are,  That  Wenger  s 1 apers3 
No.  7,  47,  48,  49»  which  were  read,  and  which  we  now  deliver,  be  burnt 
bv  the  Hands  of  the  common  Hangman,  as  containing  in  them  many  Things 
di-ogatory  of  the  Dignity  of  his  Majefty’s Government',  refleam^ upon  the 
Leo-iflature,  upon  the  moft  confiderable  Perfons,  in  the  moft  Diftinguilhed 
Smions  in  the  Province,  and  tending  to  raife  Seditions  and  Tumults  among 

the  People  thereof.  _ ./r  tt  n 

‘ That  you  concur  with  us  in  the  Addreffing  the  Governour  to  illue  His  Pro- 
clamation, with  a Promife  of  Reward  for  the  Difeovery  of  the  Authors  or 

Writers  of  thefe  Seditious  libels.  ^ ^ r,  ■ c 

‘ That  you  concur  with  us  in  an  Order  for  Profecutihg  the  Printer  tbeieof* 
* That  you  concur  with  us  in  an  Order  to  the  Magiftrates,  to  exert  therii- 
felves  in  the  Execution  of  their  Offices,  in  order  to  preferve  the  publ-  Peace 
of  the  Province. 

‘ Order  of  the  Committee, 

Vvp/J. 


't> 


' ivlr.  Gurretjou  delivered  li.iewifo  to  the  Houfe  the  ic 

* to  in  the  faid  Requeft, 

‘ Ordered,  That  the  faid  Papers  be  lodg’d  with  the  Cleri,. 

* that  the  Confideration  thereof,  and  the  laid  Requeft,  be  rereixv 

* next.  , . , , 

Die  Martis,  9 bo.  A.  M.  22s  OBober,  1734. 

‘ The  Houfe  according  to  Order  proceeded  to  take  into  Confideratior. 

‘ Requeft  of  a Committee  of  Council,  delivered  to  a Committee  of  this  Houx„ 

‘ on  the  i6thlnftant,  as  likewife  of  the  leveral  Papers  therein  referred  to.  And 

* after  feveral  Debates  upon  the  fubje8  Matters,  it  was  Ordered,  That  the  faid 
^ Papers  and  Requeft  lie  on  the  Table.- 

The  Council  finding  theGeneral  Aflembly  would  not  do  any  Thing  about  iti 
they  fent  the  following  Mefiage  to  th^ftioufe. 

- Die  Sahbati,  9 ho.  A.  M.  2 November,  1734. 

‘ A MefTage  from  the  Council  by  Mr.  Livingfion,  defiring  this  Houfe  to  re- 

* turn  by  him  to  that  Board,  the  feveral  feditious  Journals  of  7.engers  No.  7,1 
47,  48,  49,  which  were  delivered  by  a Committee  of  that  Board  to  a Cofn- 

‘ mittec  of  this  Houfe,  the  17th  of  OBober  laft,  together  with  the  Propofals  df, 
‘ the  Committee  of  that  Board,  delivered  therewith  to  a Committee  of  this 
Houfe;  and  then  withdrew.’ 

Oii  Tuefday  the  5 th  of  November,  17  34,  the  Quarter  SejfJions  for  the  City 
Nerv-Fork  began,  when  the  Sheriff  delivered  to  the  Court  an  Order,  which 

Was  read  in  thefe  Words.  . 

% ‘ A 
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* At  a Council  held  at  Fort  George^  in  New-Fovk-,  the  ad*  of  November,  17^4. 

PRESENT. 

His  Excellency  William  Cosby,  Capr.  General  and  Governour  in  Chief, 

*Mr.  Clark,  Mr.  Livingflon,  Mr.  Cortland, 

Mr.  Harrifon,  Mr.  Kennedy,  Mr.  Lane, 

* Dr.  Colde}2,  Mr.  Chief  Juftice.  Mr.  Horjmandefi, 

* “y^HEREAS  by  an  Order  of  this  Board  of  this  Day,  fbme  of  ^ohn  Peter  Zen- 

* g'rr’s Journals,  miiilQd  The  New-Forkiveekly  journal,  containing  the  jre/heji 

* Advices  foreign  aJ2d  domeftick,  No.  7,  47,  4?,  49,  were  ordered  to  be  burnt 

* by  the  Hands  of  the  common  Hangman,  or  Whipper,  near  the  Pillory  in 
‘ this  City,  on  Wed22efday  the  ^th  Iniiant,  between  the  Hours  of  Eleveii  and 
‘ Twelve  in  the  Forenoon,  as  containing  in  them  many  Things  tendino-  to  Se- 
‘ dition  and  Faction,  to  bring  His  Majelty’s  Government  ini^  Contempt,  and 
‘ to  diflurb  the  Peace  thereof,  and  containing  in  them  likewife,  not  only  Re- 

* flections  upon  His  Excellency  the  Governour  in  particular,  the  Legiflature  in 
‘ general,  but  alfo  upon  the  molt  confiderablePerfbns  in  the  moft  diftinguifhed 
‘ Siations^in  this  Province.  It  is  therefore  ordered,  That  the  Mayor,  and  Ma- 

* giftrates  of  this  City,  do  attend  at  the  Burning  of  the  feveral  Papers  or  Jour- 

* nals  aforefaid.  Numbered  as  above  mentioned. 

Fred.  Morris,  D.  Cl.  Con. 

ert  hurting,  Efq ; Mayor  of  the  City  of  New-Fork,  and  the  Reft  of 
fgr  -the  Paid  City  County. 

/hich  Order,  the  Court  forbad  the  Entring  thereof  in  their 
and  many  of  them  declared,  that  if  it  fhould  be  entered, 
,’..wir  Protefl:  entered  againfl:  it. 

the  6th  of  November,  the  Sheriff  of  New-Fork  moved  the 
carter  Seffio22S,  to  comply  with  the  faid  Order,  upon  which  one  of 
.nen  offered  a Proteft,  which  was  read  by  the'  Cierk>  and  approved 
all  the  Aldermen,  either  exprefly  or  by  not  obje<aing  to  it,  and  is  as  fol- 
. .’th. 

5 Whereas  an  Order  has  been  ferved  on  this  Court,  in  thefe  Words. 

[ The  Order  as  above  incerted.  ] 

* And  whereas  this  Court  conceives,  they  are  only  to  be  commanded  by  the 

* King’s  Mandatory  Writs,  authorized  by  Law,  to  which  they  conceive  they 
‘ have  the  Right  of  fhewingCaufe  why  they  don’t  obey  them,  if  they  believe 
‘ them  improper  to  be  obeyed,  or  by  Orders  which  have  fbme  known  Laws  to 
‘ authorize  them:  And  whereas  this  Court  conceives  this  Order  to  be  220  Man- 
^ datory  Writ  warranted  by  Law,  22or  ki2ows  of  no  Law  that  atithorizes  the  mak- 

* mg  the  Order  aforefaid;  fo  they  think  themfelves  under  220  Obligation  to 
‘ obey  it:  Which  Obedience,  they  think,  would  be  in  them,  an  opening  a. 

‘ Door  for  arbitrary  Commands,  which,  when  once  opened,  they  know  not 
' what  Dangerous  Conjeque22ces  may  attend  it.  Wherefore  this  Court  con- 
‘ ceives  itfelf  bound  in  Duty  (for  the  Prefervation  of  the  Rights  of  this  Corporati- 

* on,  and  as  much  as  they  can,  the  LIB  ERT  F OF  THE  PRESS,  and 

* the  People  of  the  Province,  fince  an  Afl'embly  of  the  Province,  and  feveral 

' ^ Grand 

* N.  B.  Doi2:or  Coldtn  was  ckat  Day  at  Bfo^ns,  90  Miles  from  New-Tork,  tho’  mentioned  as 
prclcnt  in  Council. 


* Grand  Juries,  have  vefufed  to  meddle  with  the  Papers,  when  applied  to  by  the 

* CoxmciV)  to  protefi  agaihji  the  Order  aforefaid,  and  to  forbid  all  the  Members  of  this 

* Corporation,  to  pay  any  Obedience  to  it,  until  it  be  fhewn  to  this  Court,  that  the 

* fameis  Authorized  by  fome  known  Law,  which  they  neither  know  nor  believe 
‘ that  it  is/ 

Upon  reading  of  which,  it  was  required  of  the  Hononrahle  Francis  Harrifon^ 
Recorder  of  this  Corporation,  and  one  of  the  Members  ot  the  Council,  (pre- 
ient  at  making  faid  Order}  to  ftiew  by  Vv^hat  Law  or  Authority  the  faid  Order* 
was  made;  upon  which  he  fpoke  in  Support  of  it,  and  cited  the  Cafe  of  Dr» 
Sacheverel' sSQcmon,  which  was  by  the  Houle  of  Lords  ordered  to  be  burnt  by  the 
Hands  of  the  Hangman,  and  that  the  Mayor  and  Aldermen  of  London  Ihould 
attend  the  doing  oT  it.  To  which  one  ol  the  Aldermen  anfwered  to  this  Pur» 
pole;  That  he  conceived  the  Cale  was  no  ways  parallel,  becaufe  Do£lor  Sach* 
evefd,  and  his  Sermon,  were  impeached  by  the  Houle  of  Commons  of  England, 
which  is  the  Grand  jury  of  the  Nation,  and Reprefentative  of  the  whole  People 
of  England : That  this  their  Impeachment  they  prolecuted  before  the  Houfe  of 
Lords,  the  greateft  Court  of  Juflice  of  Britain,  and  which  beyond  Memory  of 
Man,  has  had  Cognizance  of  Things  of  that  Nature,  that  there  Snchevetel  had 
a fair  Hearing  in  Defence  of  Himfelf  and  of  his  Sermon.  And  aft^r  that  fair 
Hearing,  he  and  his  Sermon  were  juflly,  fairlv,  and  legally  condemned;  that 
he  had  read  the  Cafe  of  Dr.  Sacheverel,  and  thought  he  could  charge  his  Me- 
mory, that  the  judgment  of  the  Houle  of  Lords  in  that  Cale  was.  That  the 
Mayor  and  Sheriffs  of  London  and  Middlefex,  only  Ihould  attend  the  Burning  of 
the  Sermon,  and  not  the  Aldermen;  And  further  he  remembered,  th'^*'  ''^Or- 
der upon  that  Judgment,  was  only  directed  to  the  Sheriffs  of  ^ ^ 

even  to  the  Mayor,  who  did  not  attend  the  doing  it;  ar 
would  Mr.  Recorder  Ihew,  that  the  Governour  andCoiinc' 
as  the  Houfe  of  Lords,  and  that  the  Papers  ordered  to  b 
manner  legally  prolecuted  and  condemned,  there  the  Cale  _ 
might  be  to  the  Purpofe ; but  without  Ihewing  that,  it  rather  p 
fure  ought  not  to  be  pronounced,  till  a fair  frial  by  a Compe. 

Authority  were  firff  had.  Mr.  Recorder  was  defired  to  produce  the  _ m.. 

whence  .he  cited  his  Authorities,  that  the  Court  might  judge  of  them  them 
Iclves,  and  was  told,  That  if  he  could  produce  fufficient  Authorities  to  warraii.. 
this  Order,  they  would  readily  obey  it,  but  otherwife  not.  Upon  which  he 
faid,  he  did  not  carry  his  Books  about  with  him.  To  which  it  was  anfwered, 
he  might  fend  for  them,  or  order  a Conftable  to  fetch  them.  Upon  which  he 
arofe,  and  at  the  lower  End  of  the  Table  he  mentioned.  That  Bifliop  Burnet's 
Paftoral  Letter,  was  ordered  by  the  Houle  of  Lords  to  be  burnt  by  the  High 
Bailiff  of  JVeJiminfier upon  which  he  abruptly  went  away,  without  waiting  for 
an  Anfwer  or  promifing  to  bring  his  Books,  and  did  not  return  litting  the 
Court. 

After  Mr.  Recorder  s Departure,  it  was  moved  that  the  Proteji  lilould  be  en- 
tered; to  which  it  was  anfwered,  That  the  Proteji  could  not  be  entered  without 
entering  alio  the  Order,  and  it  was  not  fir  to  take  any  Notice  of  it,  and  there- 
fore it  was  propofed  that  no  Notice  lliould  be  taken  in  their  Books  of  either, 
which  was  unanimoully  agreed  to  by  the  Court. 

The  Sheriff  then  moved,  that  the  Court  would  direef  their  Whipper  to  per* 
form  the  faid  Order  ; to  which  it  was  anfwered,  That  as  he  was  the  Officer  of 
the  Corporation,  they  would  give  no  fuch  Order.  Soon  after  which  theCourt 
adjourned,  and  did  not  attend  the  Burning  of  the  Papers,  Afterwards  about 
Noon,  the  Sheriff  after  reading  the  Numbers  of  the  feveral  Papers  which  were 
ordered  to  be  burnt,  delivered  them  unto  the  Hands  of  his  own  Negroe,  and 
ordered  him  to  put  them  into  the  Fire,  which  he  did,  at  which  Mr.  Recorder, 
Jeremiah  Dunbar,  Efq ; and  feveral  of  the  Officers  of  the  Garrifon  attended* 

Oa 
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by  vlme  ^Zt"'  ^ ™P"''°"'^ 

‘ At  a Council  held  itFmGmse,  in  Nea-M,  the  2d  Day  of  Novonhr, 
1714.  ? 


PRESENT. 


His  Excellency  William  Coshy,  Captain  General  and  Governour  in  Chief, 


Mr.  Clarke^ 
Mr.  Harrifon^ 
Mr.  LivingfiofJi 


Mr.  Kennedy^ 

M.  Chief  Juftice, 
Mr.  Cortland^ 


Mr.  Lane^ 

Mr.  Hoyfmanden. 


I JT  is  ordered  that  the  Sheriff  for  the  City  of  New-Forl,  do  forthwith  take 
^ and  apprehend  'JohnFeter^enger,  for  printing  and  publifliing  feveral  Sediti- 
^ ous  L^els,  difperfed  throughout  his  Journals  or  News  Papers,  intitled,  The 
^ New.Fork  Weekly  journal,  containing  thefrefheji  Advices,  foreign  and  domefiicki 
^ as  having  in  them  many  Things  tending  to  raife  Fa^ions  and  Tumults,  a- 
C • A Province,  inflaming  their  Minds  with  Contempt  of 

, His  Majefty  s Government,  and  greatly  dilturbing  the  Peace  thereof,  and 
^ upon  his^kmg  the  laid  Peter  Zenger,  to  commit  him  to  the  Prifon  or 
common  Goal  of  the  faid  City  and  County. 

Fred.  Morris,  D.  Cl.  Con. 

And  being  by  Virtue  of  that  Warrant  fo  imprifoned  in  the  Goal,  I was  for 
VS  denied  the  Ufe  of  Pen,  Ink  and  Paper,  and  the  Liberty  of  Speech 

Upon  my  Commitment,  fome  Friends  foon  got  a 

'ing  me  before  the  Chief  Juftice,  in  order  to  my  Difcharo-s 
the  Return  whereof,  on  Wednefday  the  20th  of  Novemfev 
ered  Exceptions  to  the  Return,  and  the  Chief  Juftice  ordered 
^.ivd  publickly  at  the  City-Hall,  bn  the  Saturday  following 
ay  the  2^d  cfi  Novemher,  fho  faid  Exceptions  came  to  be°argued, 

; y .Alexander  and  William  Smith,  of  Council  for  me,  and  by  Mr.  Attor- 

ney General  and  Mr.  Warrel,  of  Council  againft  me,  in  Prefence  of  fome  Hun- 
ireds  of  the  Inhabitants;  where  my  Council  (faving  a Benefit  of  Exception  to 
the  Illegality  of  the  Warrant)  infifted  that  I might  be  admitted  to  reafonable 
5?^'-  And  to  fhew  that  n was  my  Right  to  be  fo,  they  offered  Magna  Charta, 
The  Petition  of  Right,  3 Car.  The  Habeas  Corpus  AB  of  31  Car  2 which  di- 
reas  the  Sum  in  which  Bail  is  to  be  taken,  to  be,  ‘ according  to  the  Quality  of 
the  Prijoner,  and  Nature  of  the  Offence:  Alfo  2d  Harvkins,  Chap.  ifTC  5.  m 
thefe  Wmds,  But  ff-ujiices  muji  take  Care,  that  under  Pretence  of  demanding 
Jufficient  Security,  they  do  not  make  Jo  exceffive  a Demand,  as  in  EffeB  amounts  to 
a Denial  of  Bair,  for  this  is  looked  on  as  a great  Grievance,  and  is  complained  of 
asfuch,  by  iW  and  M.  Self.  2d.  by  which  it  is  declared,  That  exceffive  Bail  ought 
^not  to  be  required.  It  was  alfo  fhewn,  that  the  feven  Bifhops  in  KiiW  Jameslld's 
Time,  were  charged  with  the  like  Crime  that  I flood  charged  with,  were  admit- 
ted  to  Bail  on  their  own  Recognizances,  the  Arch-Bifhop  m £.200  and  each  of 
the  other  fix  in  a ^.100  apiece  only.  Sundry  other  Authorities  and  Aro-uments 
were  produced  and  infifted  on  by  my  Council,  to  prove  my  Right  to  be  admit- 
t^d  to  moderate  Bail,  and  to  fiich  Bail  as  was  in  my  Power  to  give:  and  fundry 
Hiftory  they  produced,  to  fhew  how  much  the  requiring  exceffive  Bail 
^ refented  by  Parliament.  And  in  order  to  Enable  the  Court  to  Judore 

what  Surety  was  m my  Power  to  Give,  I made  Affidavit,  That  fm v Debts  paiS) 

J was  notjWorth  Forty  Pounds,  (the  Tools  of  my  Trade  and  wearing  Apparel 

Sonae  warm  Expreffions  (to  fay  no  worfe  of  them)  were  dropt  on  this  Occa- 
iion,  funiciently  known  and  refented  by  the  Auditory,  which  formyPartIdefirc 

may 


t 


may  be  buried  ia  Oblivion : Upon  the  whole,  k was  Ordered  that  I might  be 
admitted  to  Bail,  mylelf  in  1^.400  with  two  Sureties,  each  in ^^.200,  and  that 
I Ihould  be  remanded  till  1 gave  it.  And  as  this  was  ten  Times  more  than 
was  in  my  Power  to  cotinter-fectire  any  Perfon  in  givingBail  for  me,  I conceiv- 
ed I could  not  afk  any  to  become  my  Ballon  tUefe  Terms;. and  therefore  I re- 
turned to  Goal,  where  I lay  until  Tuefduy  the  of  J-anuary^  1734-5?  being 
the  laftDay  of  thatTerm;and  the  Grand  Jury  having  found  nothing  againft  me, 

I expected  to  have  been  difcharged  from  myTmpnfonmenriBut  my  Hopes  prov- 
ed vain;  for  the  Attorney-General  then  charged  me  hy  Information y for  printing 
and  publifhing  Parts  of  my  journals  No.  13,  and  23,  as  being  falfcy  fcandalouSy 
malicious  and  feditlous~. 

To  this  Information  my  Council  appeared  and  offered  Exceptions,  leaving  a 
Blank  for  inferring  the  Judges  Commiffions,  which  the  Court  were  of  Opinion 
not  to  receive  till  thofe  Blanks  were  filled  up.  in  the  fucceeding  Vacation,  the 
Judges  gave  Copies  of  their  Commiffions ; and  on  Tuefday  the  15^/6  o? ydpnl  lad, 
the  firft  Day  of  the  fucceeding  Term,  my  Council  offered  thcfe  Exceptions, 
which  were,  as  follows-. 

The  Attorney  General,) 

V.  ( On  Information  for  a Mifdemeanour. 

‘John  Feter  Zenger.  ) 

^ Exceptions  humbly  offered  by  ^obn Peter  Zenger y to  the  Honourable  James 
‘ De  Lancey,  Efq;  to  judge  in  this Caufc. 

The  Defendant  comes  and  prays  Hearing  of  the  Commiffion,  by  .Virtue  of 
' which  the  Honourable  James  De  Lancey^  Efq;  claims  the. Power  and  Aiiihou- 

ty  to  judge  in  this  Caufe,  and  it  is  read  to  him  in  thefc  Wot 

^ ^EORG.E  tfe. Second^  Vy  the  Grace  of  Gody  o/Grear-Bri  ind 

‘ ^ h'dand /{ingy  Defender  of  the  Faith,  &c.  ToOur  trujiy  and  u .ii 

■ De  .Lancey,  ; IFe  repo/ing /pedal  Truji  and  Confidence  m yoiir 
*■  J,ity  and  Learningy  have  afiignedy  condituted  and  appoint ed,  aild  We  dohy  thejc  I :e,^ 

* fentSyaffign  conftitute  and  appoint  you  the  /aid  James  De  Lancey,ro.i'r  Chief  Ju  fixe 
‘ in  and  over  Our  Province  of  New- York,  in  America,  zVz  the Room,ofhev/is'MoiV,:\, 

^ Efij ; Giving,  and  by  theje  Prefents  granting  unto  you,  full  Power,  and  lanfu!  /h'f 
‘ ■ thority,  to  hear,  try  and  determine  aU  Pleas  whatfoever,  civil,  criminal  and  mixt,  ac- 

cording  to  the  Laws,  Statutes  and  Cuftoms  of  Our  Kingdom  of  England,  and  the 
^ Laws  and  Vfages  of  Our  faid  Province  of  New-York,  not  being  repugnant  there- 
‘ to,  andExecutions  of  all  Judgments  of  the  faid  Court  to  award,  and  to  make  fucb 
^ Rules  and  Orders  in  the  Jaid  Court,  as  may  be  found  convenient  and  ifejul,  and  as 
' near  as  may  be  agreeable  to  the  Rules  and  Orders  of  Our  Courts  of  Kings  Bencb, 

^ Common-Pleas  and  Exchequer  in  England.  To  have,  hold  and  enpy  the  faid  Of- 
‘ fice  or  Place  of  Chief  Jufiice,  in  and  over  Our  faid  Province,  with  all  and  fingular 
‘ ■ the  Rights,.  Priviledges,  Profits  and  Advantages,  Salaries,  Fees  and  Perqu/fites  un- 
^ to  the  Jaid  Place  belonging,  or  in  any  Ways  appertaining,  in  as  full  and  ample  Man- 
*■  tier  as  any  Perfon  heretofore  Chief  JuHice  of  Our  faid  Province,  hath  held  and'  enjoy- 
‘ ed,  or  of  Right  ought  to  have  held  and  enpyedi  the  fame.  To  you  the  faid  James 
‘ DeLaneey,  Efq;  for  and  during  our  Will  and  Pleafiire.  In  Tefiimony  whereof, 
’ we  have  caufed  theje  Our  Letters  to  be  made  Patent,  and  the  great  6eal  of  Our 
‘ Province  of  New-York  to  he  hereunto  affixed.  Witnefs  Our  trujiy  and  well  beloved 
^ W iLLiAM  Cosby,  Efq ; Our  Captain  General  and  Governour  in  Chief  of  Our  Province 
^ of  New-York,  New-Jerfey,  and  the  Territories  thereon  depending  i/e  America, 
^ Vice-Admiral  of  the  fame,  and  Colonel  in  Our  Army  //r  Fort-George,  in  New- 

York,  - the  Twenty  firji  Fay  of  Auguff,  in  the  /event h Fear  of  Our  Reign,  Annd 

* Dotifini,  1733^ 


( 10  ) 

^ Which  being  read  and  heard,  the  faid  ^obn  Peter  Zengevy  by  Proreffaiiots 

* not  confefling  nor  fubmittiiig  to  the  Power  of  any  other  Perfon  to  Judge  in 

* thisCaufe,  doth  except  to  thePower  of  the  Honourable  ^ames  De Lancey^  Efqs 
‘ aforefaid,  to  judge  in  this  Caufe,  by  Virtue  of  the  Commiffion  aforefaid,  for 
‘ thefe  Rcafons,  vix. 

‘ \(i.  For  that  the  Aifthority  of  a Judge  of  the  King’s  Bench,  in  that  Part  of 
^ Great-Britam  called  England^  by  which  the  Cognizance  of  this  Caufe  is  claim- 
‘ cd,  is  by  the  find  Commiffion  granted  to  the  Honourable  J-ames  De  Lmcey^ 

* Efq;  aforefaid,  only  during  Plea  jure  y whereas  that  Authority  (by  a Statute  in 
^ that  Cafe  made  and  provided)  ought  to  be  granted  during  good  Behaviour. 

‘ 2d.  For  that  by  the  faid  Commiffion,  the  Jurifdiflion  and  Authority  of  ajiffi 
^ tice  of  the  Court  of  Common-Pleas  at  fVeftminfier^  in  that  Part  of  Great-Bri- 

* tain  called  England,  is  granted  to  the  faid  J-mnes-  De  Lancey,  Efq  ; which  Jn- 
‘ rifdi^tion  and  Authority,  cannot  be  granted  to,  and  exercifed  by,  any  one  of 
‘ the  Jnftices  of  the  King’s  Bench. 

, ‘ 3J.  For  that  the  Form  of  the  faid  Commiffiop,  is  not  founded  on,  nor  war- 
‘ ranted  by  the  Common  Law,  nor  any  Statute  of  England,  nor  of  Great-BriU 
^ tain,  nor  anyAff  of  Affembly  of  this  Colony^ 

‘ r^th.  For  that  it  appears  by  the  Commiffion  aforefaid,  that  the  fame  isgrant- 
‘ ed  under  the  Seal  of  this  Colony^  by  his  Excellency  William  Coshy,  Efq  ; Go- 
‘ vernour  thereof,  and  it  appears  not,  that  the  fame  was  granted,  neither  was 
‘ the  fame  granted  by  and  with  the  Advice  and  Confent  of  his  Majefty’s  Coun- 
‘ cil  of  this  Colony,,  without  which  Advice  and  Confent,  his  Excellchey  could 
‘ not  grant  the  fame. 

‘ W herefore,  and  for  many  other  Defects  in  the  faid  Commiffion,  this  De- 
‘ fendant  humbly  hopes,  that  the  Honourable  i^ames  De  Lancey,  Effi|  5 will  not 
^ take  Cognizance  of  thisCaufe,  by  Virtue  of  the  Commiffion  aforefaid. 

Was  figned  J-ames  Alexander^ 

William  Smith. 

■ 1 to  the  Cotnmiffion' of  the  Honourable  Efq; 

were ,ine  fame  with  the  foregoing,  including  therein  his  Commiffion,  which  is 
ill  thefe  W^oids. 

^ ^ EO  RGEthe  Jecosid,  hy  the  Grace  of  God,  0/ Great-Britaln,.  PA'ance  and  Ire- 

* hud  King,  Defender  of  the  Faith,  <$cc.  To  Our  trujly  and  spellbelovedFri^doiicU- 

* Philipfe,  Efq;  Greeting:  Whereas  it  is  Our  Care,  that  ^uftice  he  dtily  admmifired 

* to  Our  Siihjetls  within  Our  Province  of and  Territories  thereon  depend- 
‘ ing  in  America*,  and  We  repofing  fpecial  Confidence  in  your  Integrity,  Ahihty  and' 

* Learning,  have  afigned,  conji.ituted  and  appointed,  and  We  do  by  thefe  Prejents  af- 

‘ FSF-)  cctnjiitute  and  appomt  you  the  faid  Frederick  Philipfe,  to  he  fecond  Jmftice  of‘ 
« Our  Supream  Court  of  ^udicatme  for  Our  Province  o/New-York,  in  the  Room  of 
‘ James  DeLancey,  Efq\  Giving  and  granting  unto  you  the  Frederick  Philipfe, 

^ full  Power  and  Authority,  with  Our  other  ffufiices  of  Our  faid  Supream  Court,  to 
‘ hear,  try  and  determine,  all  Pleas  whatfoever,  civil,  criminal  and  mixt,  according 
*■  to  the  Laws,  Statutes  and  Cufloms  of  Our  Kingdom  of  Enghud,  and  the  Laws 

‘ and  Ufages  of  Our  [aid  Province  of  New-York,  not  being  repugnant  thereto,  and 

* Executions  of  all  judgments  of  the  faid  Court  to  award,  and  to  aft  and  do  all 
^ Things,  which  any  of  Our  Juftices  of  either  Bench,  or  Baron  of  the  Exchequer,  in 
‘ Our  faid  Kingdom  of  England,  may  or  ought  to  do ; and  aljo  to  affift  in  the  mak- 
‘ ing  fuels  Rules  and  Orders  in  Our  Jaid  Court,  as  /hall  he  for  the  Good  and  Benefit  of 

* .Our  Jaid  Province;  and  as  near  as  conveniently  may  be,  to  the  Rule ^ and  Orders  of 

^ Our  faid  Court  sin  Our  faid  Kingdom  of  Enghud:  To  have,  hold  and  enjoy,  the 

^ faid.  Office  or  Place  of  fecond  ^ujiice  of  Our  faid  Province  of  New-York,  together 
*'  with  all  and  fingular  the  Rights,  ' Priviledges,  Salaries,  Fees,  Per.quifites,  Profits 

Advantages  thereto,  now  or  at  any. .Time  heretofore  heloiiging,  or  in  any  wife 
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Hf'  Right  nppenainmg;  Mbybu  the /aid  Fredsiick  Philipfe,  for' ahi  Suvim  0m 
PhnfuYe.  hi  Teliimony  jvhevfof^  IV ? bdve  caujed  thsfe  Ouv  Letters  to  be  made  Pat° 

tent,  and  the  Great  Seal  of  Our  faidPrpi)ince  of'^Qyff. Yoxk,  to  he  hereunto  ajfixeL 
J^iti^efs  Our  tHtJiy  and  TPell  helovedY^Ali^vaCoshY,  Pfyl  Our  Captain  General  and 
Governour  in  Chief  of  Our  Provinces  of  New-Yovk,  New-Jerfey,  and  Territories 
* thereon  depending  in  America,  Vice  Admiral  of  the  fame,  and  Colonel  in  Our  Army ^ 
' &c.«^Fort^Georgc,  New- York,  the  Tiventy.firft Day  of  Augm%  in  the  Seventh 

; rear  of  Our  Reign,  Anno  Domini j 1733; 

Fred.  Morris,  D,  Sec. 

Tuefday,  the  15th  of  ^/>rz7,  1735:* 

Mr. offered  the  above  Exceptions  to  the  Court,  and  prayed  that 
they  might  he  hied.  Upon  this  the  Chief  julfice  faid  to  Mr.  Alexander  and  Mr* 
Srnitd,  1 hat  they  ought  well  toconfider  theConfcqtiences  of  what  they  offered" 
tQ  which  bpth  anfwered,  That  they  had  well  confidered  what  they  offered,  and 
all  theConfequerices:  And  Mr.  added,  that  he  was  fb  well  farisfied  of  the 
Ai^nt  or  thp bubjecc  to  take  fUiKxception  to  the  Corntnillion  of  a Judo'c  if  hvi 
tliought  fuchCommiffion  illegal, -...--That  he  durff  venture  his  Life  upin  that 
Point.  As  CO  the  Validity  of  the  Exceptions  then  offered,  he  faid,  he  took  that 
to  be  afecond  f omt;  but  was  ready  to  argue  them  both,  if  their  Honours  were 
pleafed  to  hear  him.  To  which  the  Chief  Juhice  replied,  That  he  would  con-^ 
fider  the  Exceptions  in  the  Morning,  and  ordered  the  Clerk  to  brino-  them  to 
him.  ^ 


hVedmfday,  the  itfth  of  April,  1735. 

of  the  Exceptions  to  the  Clerk.  fuftice 
Philipjexhc  other,  upon  which  Mr. arofe  and  asked  the  jiv  A hethcr 
their  Honours  would  hear  him  upon  thefe  two  Points.  * iff,  the  Suhiehi 
has  aRigJ^  to  take  fuch  Exceptions,  if  they  judged  the  Commifjioh  .uegal  eciJv 
That  tkExceptions  tendred  were  legal  and  vaiid;  To  which  the  Chief  Juliice^aid’ 
That  they  would  neither  hear  nor  allow  the  Exceptions  > for  (faid  he)  you  thought 
to  have  gamed  a great  fal  of  Applaufe  and  Popularity  by  oppofing  this  Comt,  as  you 
did  the  Court  of  Exchequer i but  you  have  brought  it  to  that  Point,  That  either  m 
nwfi  go  from  the  Bench,  or  you  from  the  Bar:  Therefore  we  exclude  you  and  Mr 
Alexander  from  tkBarf  and  delivered  a Paper  to  the  Clerk,  and  orefered  it  to  be 
he  Clerk  entered  accordingly,  and  returned  the  Paper  to  the 
u u sfter  which  the  Chief  Juftice  ordered  theCleik  to  read  publickly 
what  he  had  written ; an  attefted  Copy  whereof  follows. 

At  aSupreamCourtof  Judicature  held  for  the  Province  o^New-Fork,  at  theCiti 
. Haif  of  the  City  of  New-Fork,  on  Wednefday,  the  i6th  of  April,  1735. 


PRESENT, 

The  Honourable  Janies  De  Lancey,  Efq  3 Chief  Juftice. 
The  Honourable  Frederick  Philipfe,  Efq;  Second  Juftice.* 


t A ^Jd'>  William  Smith,  Attornies  of  this  Court,  having 

prejurminotwithfanfng  they  were  forewarned  by  the  Court  of  their  Difpleaftire  if 
■ they  fhbuld  do  It)  to  fign,  and  having  aBuaUy  figned,  and  put  into  Court,  Except 
^tmns  m rar  0/ John  Peter  Zenger;  thereby  denying  the  Legality  of  the 
jfudgesj  their  Cmrniffiom,  iho'  in.fhe  ufualFormi  uf^d  the  Being  of  thiiSu^eam 

'r,  . ^ ■ f Courts 

'■  the  Arguments  of  VAr,J)Am's  Council,  in  fuppoff  o~f  thel? 

the  Supream  Court,  printed  here.  above  a Yeu  before  thafi 

ibitid  pJt  ofVr  A Anfwer  has  as  yet  appcaic*/  vV'hich  Arganwiw  coAcms  3*Jf^ 

.coma  Pact  of  the  Ar^aKnts  neceffary  to  fiiport  fhc  srd  P«ait  “ 
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^ Court.  It  is  therefore  Ordered,  That  for  the  f aid  Contempt,  y^z^James  Alexan'^ 

‘ clcr  William  Smith,  he  excluded  fro?n  any  farther  Traciice  in  this  Court,  and 
* that  their  Names  he  Jiruck  out  of  the  Roll  of  Attornies  of  this  Court. 

per  Cur.  James  Lyne,  Cl. 

After  the  Order  of  the  Court  was  read,  Mn  Alexander  asked,  whether  it  was 
the  Order  ofMr.  Jufl:ice/*/?z7zpy^,  as  well  as  of  the  Chief  Juftice?  To  which  both 
anfwered,  that  it  was  their  Order:  Upon  which  Mr.  Alexander  added,  That  it 
was  proper  to  ask  that  Queftion,  That  they  might  know  how  to  have  their  Re- 
lief: He^further  obferved  to  the  Court,  upon  reading  of  the  Order,  That  they 
were  miftaken  in  their  wording  of  it,  becaufe  the  Exceptions  were  only  to  their 
CommiffionSj  and  not  to  the  Being  of  the  Court,  as  is  therein  alledged  ,*  and  prayed 
that  the  Order  might  be  altered  accordingly.  The  Chief  Juffice  faid,  they  con- 
ceived the  Exceptions  wereagainft  the  Being  of  the  Court.  Both  '^\r.  Alexander 
and  Mr.  Smith  denied  that  they  were,  and  prayed  the  Chief  Juftice  to  point  to 
the  Place  that  contained  fuch  Exceptions ; and  further  added.  That  the  Court 
might  well  exift,  tho’ the  Commiftions  of  all  the  Judges  were  void*,  which  the 
Chief  Juftice  confeffed  to  be  true : And  therefore  they  prayed  again  that  the  Or- 
der in  that  Point  might  be  altered  5 but  it  was  denied* 

Then  Mr,  defired  to  know  whether  they  over-ruled  or  re  jelled  the 

Exceptions:  The  Chief  Juftice  faid,  he  did  not  undeuftand  the  Difference.  To 
which  {z'A  Alexander  replied,  that  if. he  rejefled  the  Exceptions,  then  they  could 
not  appear  upon  the  Proceedings,  and  in  that  Cafe  the  Defendant  was  entitled  to 
have  them  made  Parr  of  the  Proceedings,  by  Bill  of  Exceptions:  But  if  they 
over  ruled  them,  then  by  fo  doing,  they  only  declared  them  not  futficienr  to 
hinder  them  from  proceeding  by  virtue  of  thofe  Commiftions,  and  the  Excep- 
tions would  remain  as  Records  of  the  Court,  and  ought  to  be  entered  on  theP."’.- 
Gord  of  ’ ‘'  eCaufe  as  Pan  ol:  the  Proceedings.  The  Chief  Juftice  laid,  they  muft 
remain  * he  File,  to  warrant  what  we  have  done;  as  to  being  Parc  of  the 
Record  of  c roeeedings  in  thatCaufe,  he  faid,  you  may  Ipeak  to  that  Point 
to-mprrpw.  > 

Friday,  April  igth,  1735. 

Mr.^/rjvzz;zi^r  hgnified  to  theCourt,  That  on  Wednefday  laft,  their  Honours 
had  faid,  That  the  Council  for  Zengtr  might  fpeak  to  rhe  Point,  concerning  the 
RejeBing  or  Ovtr-ruling  of  Zengefs  Exceptions  on  the  Morrow:  To  which  the 
Chief  Juftice  anfwered.  That  he  faid,  Fou  may  get  fome  Perfan  to  fptdk  to  that 
Point  on  the  Morrow,  not  meaning  that  the  hid  Alexander  fhould  fpeak  to  it^  that 
being  contrary  to  the  Order:  Both  Mx.  Alexander  read  Mx.  Smith  laid',  theyun- 
derftood'itdtherwife. 

They  bPth  alfo  mentioned,  that  it  was  a Doubt,  whether  by  the  Words  of 
the  Order  they  were  debarred  of  their  Practice  asCouneft,  as  well  as  AttornieSj 
>yhereas  they  praflifed  in  both  Capacities  ? To  whicti  the  Chief  Juftice  anfwer- 
ed, That  the  Order  v/as  plain,  716^^  James  Alexander,  Efq;  William  Smith, 
were  debarred  and  exchidel  from  their  w.bole  Pr alike  at  this  Bar,  and  that  the  Or- 
der was  intC72ded  to  bar  their  aElmg  both  as  Council  and  -as  Attornies ^ and  that  it 
could  not  be  conflrued'  otherwife And  it ' being  asked  Mr.  Philipfe,  whether  he 
underftood  the  Order  fo,  he  anfwered,  that  he  did. 

Upon  this  Exclufion  of  my  Council,  I petitioned  the  Court  to  order  Council 
for  my  Defence,  who  thereon  appointed  J-ohjj  Chambers  Efq;  who  pleaded  Not 
Guilty  for  me  to  the  Information:  But  as  to  the  VomxpflBjether  my  Exceptions 

fhould  be.  part  of  the  Record,  as  was  moved  by  rriy  former  Council,  Mr.  Chambers 
thought  not  proper  to  fpeak  to  it:  Mr.  Chambers  alfo  moved,  that  a certain  Day 
in  the  next  Term,  might  be  appointed  for  my  Trhl,  snd  tor  a Sthitk  ^ry : 
Whereupon  my  Trial  was  ordered  to  be  on  Monday  the  4th  of  Auguji^  and  the 
Court  would  confider  till  the  firft  Day  of  next  Term,  whether.  T fhould  have 
^ Struck  Jury  or  not,  and  ordered  that  the  Sheriff  fhould  in  the  mean  Time,  at 
my  Charge,  return  the  Freeholders  Book.  • Af 


C i3  ) 


At  a Snpream  Court  of  Judicature,  lielt!  for  the  Province  «f  Mm-Fmh  tteford 

r TT  1 1 tfV  - T Ti'*/!—  ■ r^C  tVt^j  /Ai/4.  Dl»rf-«T7l  « /<*/:»  • 


The  Honourable  Chief  Juftice  of  the  faid  Province  5 

and  The  Honourable  Frederick  Pfjilipfe^  Elq  J feeond  Juilke  of  the  laid  Pros 


chambers  for  a Struck  'J-ury^  purfiiant  to  the  Rule  of  the  preceding  Termi 
the  Court  were  of  Opinion,  that  I was  intitled  to  have  a Struck  Jury,  ano  that 
Evenino:  at  five  (rf'  the  Clock,  fome  of  my  Friends  attended  the  Clerk,  for  ftrik-i 
ino-  the°Jury;  when  to  their  Surprize,  the  Clerk  inftead  of  producing  the  Free- 
holdersBook,  to  ftrike  the  Jury  out  of  it  in  t heir  Prefence  as  ufual,  he  produced 
a Lift  of  48  Perfbns,  who  he  faid  he  had  taken  out  of  the  Freeholders  Book  f 
My  Friends  told  him,  that  a great  Number  of  ihefe  Perfons  were  not  Free- 
holders, that  others  were  Perfons  holding  Commifhons  and  Offices  at  the  Go- 
vernour’sPJeafure,  that  others  were  of  the  late  difplacedMagiftrateS  of  thisCity^ 
who  muft  be  fuppofed  to  have  Refentment  againft  me,  for  what  I ihad  printed 
conternio'g  themj  that  others  were  the  Govcrnour’s  Baker,  Taylor,  Shoemaker,' 
Candlemaker,  joiner,  Hifr*  that  as  to  the  few  indifferent  Men  that  were  upori 
that  Lift,  they  hadReafon  to  believe  (as  they  had  heard)  thatMr.  Attorney  had 
a Lift  of  them  to  ftrike  them  out,  and  therefore  requefted  that  he  would  either 
bring  the  Free  holders  Book,  and  chufe  out  of  it  48  unexeeptionabfeM:eo  in  their 
Prefence,  as  uiual ; or  eKe,  that  he  would  hear  their  ObjeHions  particularly  toi 
the  Lift  he  offered,  and  that  he  would  put  impartial  Men  in  the  Hace  of  thofei 
againft  whom  they  could  fhew  JuftObjeaions.  Notwitbftanding  this,  theClerfc 
refufed  to  ftrike  the  Jury  out  of  tbeFreeholdersBook,  and  refufed  to  hear  any 
Objeftions  to  the  Perfons  on  his  Lift;  but  told  my  Friends,  If  apy  Ob]'c(ftions 
they  had  to  any  Perfons,  they  might  ftrike  thpfe  Perfons  out;  To  which  they 
anfwered,  there  would  nor  remain  a Jury,  if  they  ftruek  out  afl  the  exception- 
able Men,  and  according  to  theCuftom,  they  had  only  Right  to  ftrike  oux  !?♦ 
But  finding,  no  Arguments  could  prevail  with  the  Clerk  to  hear  their  Objec- 
tions to  his  Lift,  nor  to  ftrike  the  Jury  as  ufual,  Mr.  Chambers  told  him,  he 
muft  apply  to  the  Court,  which  the  next  Morning  he  did,  and  the  Ccnrt  upon 
his  Motion  Ordered,  That  the  48  fhould  be  ftruek  out  of  the  Freeholders  Book 
as  ufual,  in  the  Prefence  ot  the  Parties,  and  that  the  Clerk  fhould  hear  Obje£ti- 
ens  to  Perfons  propofed  to  be  of  the  48,  and  allow  of  fuch  Exceptions  as  were 
juft.  In  Purfuance  o-f  that  Order,  a Jury  was  that  Evening  ftruek,  to  the  Satif- 
faffiop  of  both  Parties,  tho’  my  Friends  and  Council  infifted  on  no  Objeftions 
but  want  of  Freehold  ; and  tho’  they  did  not  ihfift  that  Mr.  Attorney -General, 
(who  was  affifted  by  Mr.  fhould  fhew  any  particular  Caufe,  againft  any 

Perfbns.  he  difliked,  but  acquiefeed  that  any  Perfon  he  diiliked  fhould  be  left  out 
of  the  48. 

Before  ^ames  De.Lamey,  Efq‘;  Chief  Juftice  of  the  Province  of  New-^^ )rk, 
tnd  Frederick  Fhilipfe,  fecoiid  Judge,  came  on  my  Trial,  on  the  fourth  Day  of 
Augu^,  upon  an  Information  for  printing  and  publifhing  two  News  Pa- 

pers, which  were  caHed  Libels  againft  our  Governour  and  hisAdrainiftration. 

The  Defendant  j?o/w  Peter  TLenger,  being  called,  appeared,  and  the  Sheriff  re- 
Ihirned  Venire  for  the  Trial  ot  the  faid  Caufe. 

y\x,€hamkrs  of  Council  for  the  Defendant,  I humbly  move  your  Honour^ 
^at  we  may  have  Juftice  done  by  the  Sherift,  and  that  he  may  rettra  the 
Name^  of  ttie  Jurors  in  the  fame  Order  as  they  were  ftrUcL  ' 

Chief  jlufiice.  How  is  that  ? Are  they  not  foretiu-oed  > 

Mr,.  Chambers.  No  they  are  not  r For  fome  of  the  Names  ItfeE©  laS  fet 
inr  rhe  Paimel^  are  bow  placed  firft,  . ~ ’ 


Vince. 

ON  Tuefday  tfiQ  igih  oi  ^niy,  the  Court  Opened,  and  dnMdtioh  o'fMr; 
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Chief  ^uflice.  Make  oiit  tliat,  and  you  fhall  be  riglitedi. 

y\x.Chtmhers.  I have  the  Copy  of  thePannel  in  my  Hand  as  the  Jurors  were 
ftruck,  and  if  the  Clerk  will  produce  the  Oiginal  figned  by  Mr.  Attorney  and 
myfdf,.  your  Honours  will  fee  our  Complaint  is  juft. 

Chief  ^itjiice.  Clerk  is  it  fo?  Look  upon  that  Copy,  is  it  a true  Copy  of  the 
Pannel  as  it  was  ftnick? 

Clerki  Yes,  I believe  it  is. 

Chief  Juftice.  How  came  the  Names  of  the  Jurors  to  be  mifplaccd  in  thePan- 
nel  annexed  to  the  Venire'^ 

Sheriffs  I have  returned  the  Jurors  in  the  fame  Order  in  which  the  Clerk  gave 
them  to  me.  ° 

Chief  y^iiflice.  Let  the  Names  of  the  Jurors  be  ranged  in  the  Order  they  were 
ftruck,  agreeable  to  the  Copy  here  in  Court. 

Which  was  done  accordingly.  And  the  Jury,  whofe  Names  were  as  foEows, 
were  called  and  fworm 


Harm  anus  Rutgers-^ 
Stanly  Holmes^ 
Edward  Man^ 

^obn  Belli 


Samuel  Weaver^ 
Andrus  Marfchalk, 
Egbert  van  Borfom^ 
Thomas  Hunty  Forman. 


Benjamin  Hildretb, 
Abraham  KeteliaSy 
ffohn  Goekty 
Hercules  fVewdover. 


Mr.  Attorney-General,  opened  the  Information,  which  was  as  folows. 

> 

tHr.  Attorney^  May  it  pleafe  your  Honours,  and  you  Gentlemca  of  the  Jury: 

The  Information  now  before  the  Court,  and  to  which  the  Defendant  has 

■pleaded  Wof  Guilty,  is  an  Information  for  printing  and  publifhing  a/<2^,  fcanda- 
lous  and  Seditious  Libel,  in  which  his  Excellency  the  Governour  of  &is  Province  i 

who  is  the  King’s  immediate  Reprefentative  here,  is  greatlv  and  unjuftly  fcaad<4- 
lized,  as  a Perfon  that  has  no  Regard  to  Law  nor  Juftice,*  with  much  more,  as. 

'will  appear  upon  reading  the  Information.  This  of  Libelling,  is  what  has  al- 
*^ys  been  difeouraged  as  a Thing  that  tends  to  create  Differences  among  Men, 

*ill  Blood  among  the  People,  and  oftentimes  great  Bloodfhed  between  the  Party 
' Libelling,  and,  the  Party  Libelled.  There  can  be  no  Doubt  but  yon  GeetlemeiS 
of  the  Jury,  will  have  the  fame  ill  Opinion  of  fuch  Pravftices,  as  the  Judges  have 
always  fhewn  upon  fuch  Occafions : But  I fliall  fay  no  fhetre  ax  diis'  Time,  untii 
■ you  hear  the  Information,  which  is  as  follows. 


• New-Forb,  Supream  Court,  of  the  Term  of  jfanuary^  in  the  Eighth  Year  of 

the  Reign’ of  our  Sovereign  Lord  King  GEORGE  the  feconS  &c. 

New-York,  it  remembered,  Riehard  Bradley  E/f,*  Atrnney-Generaf 

. - • ‘ of  our  Sovereign  Lord  the  King,  for  the  Province  of  Nevv-Yotk, 

^ who  for  our  faid  Lord  the  King,  in  this  Part  profeciites,  in  his  own  proper  PerJoUy 
‘ comes  here  into  the  Court  of  our  J aid  Lord  the  King,  and  for  our  faid  Lord  the  King 

• * gives  the  Court  here  to  underfland,  and  be  infoi^med.  That  John  Peter  Zeager,  late 

* of  the  City  of -York  Prmter,  (Jbemg  a /editions  Perfon,  and  a /recent  Printer 
- • and  Publifher  of  falje  News,  and  jeditious  Libels,  and  wickedly  and  rmlicioujly  de- 

‘ vifing  the  Government  of  our  faid  Lord  the  King,  of  this  bis  Majeftys  Province  of 
‘ New-York,  under  the  Adminiftrntion  of  his  Excellency  NJilliomCo^jy  Efy;  Cap- 
-f  tain  General  and  Governour  in  Chief  of  t be  faid  Province ^ to  traduce „ fcahdalize 

* and  vilify,  and  his  Excellency  the  Jaid  Governour,  and  the . Mmiflers  and  Officers 

* of  our  faid  Lord  the  King,  of  and  for  the  Jaid  Province,  to  bring  into  Suf- 
^ picion  and  the  ill  Opimon  of  the  SitbjeSls  of  oiir  faid  Lord  the  King  refiding 

* within  the  faid  Province,)  the  Twenty  eighth  Day  of  January,'  in  the  feventh  Fear , 
' of  the  Reign  of  our  Sovereign  Lord  George  the  fecond,  by  tlx  Grace  of  God  jof 
‘ Great-Brirain,  France  and  Ireland  King,  Defender  of  the  Paith,  at  the  City 

' * of  New-York>,  did  faljly,  feditioufly  and  fca7idalou(ly  print  and  puhifjk,  a7id  caufe 
t to  be  printed  and  publShedy  a certam  k\k,  malicious,  fcdicious : L,beh  intitP^y 

^ The 
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^ Tiie  New-Vork  Weekly  Jonrnal,  containing  the  freftiefi:  Advices  foreign  and 
■mUirh  Tihpl  fnf  nwJ  rnncermna  his  Excellence  the  [aid  Governour^ 


“ at  lalt,  gives  aPlealure  to  many,  tho’  moft  wifh  you  had  come  fidrly  intone 
open  Field,  and  not  appeared  behind  Recrenchmehts  made  of  trre  fuppofed 
Laws  acraiilft  Libelling:  Thefe  Retrenchments,  Gentlemen,  may  foon  be 
“ fliewri  to  you  and  all  Men  to  be  very  weak,  and  to  have  neither  Lavv  norRe- 
« fon  for  their  Foundation,  fo  cannot  long  ftand  you  in  dead:  Therefore,  yoii 
had  much  better  as  yet  leave  them,  and  come  to  what  the  People  of  thisCity 
and  Province  City  and  Province  0/ New- York  meaning)  think  are  the 
‘‘  Points  in  Queltion,  (to  wit)  They  (the  People  of  the  City  and  Province  of  New- 
York  meaning  think  as  Matters  now  ftand,  that  their  Liberties  and  Properti^ 

“ are  precarious,  and  that  Slavery  is  like  to  be  inrailed  on  them  and  their  Pol-, 

“ ferity,  if  fome  pad  Things  be  not  amended,  and  this  they  collecd  from  ma’fiy 
“ pad  Proceedings.’  (Meaning  many  of  the  paft  Proceedings  of  his  Excellency  the 
‘ laid  Governour,  and  of  the  Minifters  and  Officers  of  our  faid  Lord  the  King,  of  and 

* for  the  faid  Province,)  And  the  [aid  Attorney-General  of  our  fnid  Lord  the  Kingt 

‘ for  otir  faid  Lord  the  King,  likewife  gives  the  Court  here  to  imderftand  aitd  he  in- 
« formed,  that  the  faid  John  afterwards  (10  wit)  the  eighth  Day  of 

* April,  in  the  feventh  Kear  of  our  faid  Lord  the  King,  at  the  City  of  New-Yoilt 
‘ afore! aid,  did  (My,  dditioudy  and  fcmdoAoMy  print  and  puhlijh,  and  cauje  to 

* be  printed  and  puhlifed,  anotbey  falfe,  malicious,  feditious  and  fcandalous  Libel, 

‘ intitled  The  New-York  Weekly  Journal,  containing  the  frefhed  Advices  fo- 
‘ reio-n  and  Domedick  ••  In  which  Libel,  (of  and  concerning  the  Government  of 
‘ th^  faid  Province  of  New-York,  and  of  and  concerning  his  Excellency  the  jaid 
' Governour,  and  theMinifiers  and  Officers  of  our  Jaid  Lord  the  King,  of  and  for  the 
‘ faid  Province')  among  other  Things  therein  contained,  are  thefe  Words,  ‘ One  ot 

our  Neio-hbours  (one  of  the  Inhabitants  of  NQ\Y-]ev(cy  7neaning)  being  inCom- 
paitv',  bbferving  the  Strangers  (fome  of  the  Inhabitants  of  Nevv-York 
“ full  of  Complaints,  endeavottred  to  perfuade  them  to  remove  into  yerjey  ; t^ 
whiwh  it  wa«  replied.  That  would  be  leaping  our  of  the  Fryingrpan  into  the 
‘‘  Fire  * for,  fays  he,  we  both  are  under  ttie  fame  Governour  (his  Excellency  the 
‘‘  faid  Governour  meaning)  and  yourAlfembly  hav'e  (hewn  with  a Witned^what 
‘‘  is  to  be  eipe£led  from  them  \ one  that  was  then  moving  to  Pemijylvania 
‘‘  (meaning  one  that  was  then  removing  fromh>lt''N-K  0x1^,  faith  intent  toi  efide  atVtVL- 
“ fylvania,)  to  which  Pjace  it  is  reported  feveral  eonfiderable  Men  are  r^ovmg 
(from  New-York  7M7/;7^)exprefrcd  lO  Terms  very  moving,  much  Concern 
“ for  theCircumdances  of  New-Kork,  (the  badCircumftances  of  the  Province  and 
« People  0/ New-York  meaning)  feCmed  to  think  them  very  much  owing  to  the 
“ Influence  that  fome  Men  (whom  he  called  Tools)  had  in  the  Admiuidration 
(meaning  the  Adminiftration  of  the  Government  of  the  faid  Province  q/New-\^ik) 
“ faid  he  was  now  going  from  them,  and  was  not  to  be  hurt  by  any  Meafuies 
“ they  fhould  take,  but  could  not  help  having  fome  Concern  for  the  Welfare  of, 
« his  Countrymen,  and  fliould  be  glad  to  hear  that  the  Alfembly  (meaning  the 
General  A fjembly  of  the  Province  of  New-York)  would  exert  themfelves  as  be- 
“ come  them,  by  fhewing  that  they  have  the  liitered  of  their  Country  more  At 
“ Heart,  than  the  Gratification  of  any  private  View  of  any  of  their  Members, 
or  being  at  all  afieaed,  by  the  Smiles'  or  Frowns  of  a Governouiy  (htf  hxcel- 
“ lency  the  faid  Governour  meaning)  both  which  ought  equally  to  be  delpifed, 
“ when  the  Intered  of  theirCoiintry  is  at  Stake.  You,  fays  he,  complain  of  the 
Lawyers,  but  I think  the  Law  itfelf  is  at  an  End.  We  (the  People  wf  the  Pro- 
vince of  New-York  meaning)  fee  Men’s  Deeds  dedroyed,  Judges  arbitanly  dil- 
placed,  nevV  Courts  ereaecl  without  confent  of  the  Legiliaturd  (within  the 
Frownceof'K\t>N-Tork?neaning)  by  which' if  feems  to  me.  Trials  by  Junes’ 
are  taken  away  when  a Governour  pleads,  (fhis  Excellency  the  jtnd^GoVefnour 
di  knownEdates  denied  their  Voresy  contrary 
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Pyaiflice,  the  beft  Expofitor  of  any  Law : Who  is  then  in  that  Province  {meaff- 
ingthe  province  of  New-York)  that  call  (can  call  meaning  any  Thing  hi?  own,' 
**  or  enjoy  any  Lihery  (Liberty  meaning)  \on<gtv  than  thole  in  the  Admmiftrati- 
on  (meaning  the  Adminiftration  of  Government  of  the  New- York)  will  con- 

“ delcend  to  let  them  do  it,  for  which Reafon  I left  it,  (the Province  of  tSQw-\oiU 
meaning')  as  I believe  more  willV  To  the  great  Dijiurhance  of  the  Peace  of  the' 
/aid  Province  of  New-York^^  to  the  great  Scandal  of  our  Jaid  Lord  the  Kin of  his' 
* Excelleiicy  the  faid  Governoiir^  and  of  all  others  concerned  in  the  Adminijiration  of 
‘ the  Government  of  the  faid  Province^  and  againji  the  Peace  of  our  Sovereign  Lora 
® the  King,  his,  Cyown  and  Dignity,  &c.  Whereupon  the  Jaid  Attorney-General  of  our 
^ faid  Lord  the  King,  for  our  (aid  Lord  the  King,  prays  the  Advfement  of  the  Court 
‘ here  in  tbePremifes,  and  the  due  Procefs  of  the  Law,  again  ft  him  the  faid  Johii 
^ jPeter  Zenger,  in  this  Part  to  be  done,  to  anjwer  to  our  faid  Lord  the  Kiiig  of  and 
in  tU  Premifes^  (See. 

Richard  Bradley,  Attorney-Generah 

%r.  ■ 

To  this  Information- il^e  Defendant  has  pleaded  and  we  are  ready 

to  prove  it, 

Mr,  has  not  been  pleafed  to  fovonr  me  with  his  Notes,  fo  I cannoify 

for  fear  of  doing  him  Injuftiee,  pretend  to  fet  down  his  Argument;  but  here 
Mr.  Chambers  fet  forth  very  clearly  the  Nature  of  a Libel,  the  great  Allow- 
ances that  ought  to  be  made  for  what  Men  fpeak  or  write:  That  in  ail  Libels 
there  mufl:  be  fome  particular Perfons  fo  clearly  pointed  our,  that  no  Doubr 
inuft  remain  about  who  is  meant : That  he  was  in  hopes  Mr  z\ttorney  would 
' fail  in  his 'Proof,  as  to  this  Point  j and  therefore  defired-  he  would  go  on 
examine.  Jhis  Witnefles. 

Mv.  fiimilt^^  .who  at  tbeRequefl:  of  fome  of  my  Friends^  was  fo  kind' 
as  to  comz  kfhm  Philadelphia  to  affift  me  on  the  Trial,  fpoke. 

Mr.  Hamiiton.  May  it  pleafe  your  Honours:  I am  concerned  in  this  Caufe 
•On  thePart  of  Mr.  the  Defendant.  The  Information  ag^ainlt  my  Client 

was  lent  me  a few  Days  before  I left  Home,  with  fome  Initrudions-  to  let  me 
,know  how  far  I might  rely  upon  tlieTi’uth  of  thofe Parts  of  the  Papers  fet  forth' 
in  the  Information,  and  which  are  faid  to  be  libellous:  And  tho’  I am  perfeftly 
of  the  Opinion  with  the  Gentleman  who  has  juft  now  fpoke  on  the  fame  Side 
with  me,  as  to  the  common  Courfe  of  Proceedings,  I mean  in  putting  Mr.  At- 
torney upon  proving  that  my  Client  printed  and  publifhtcl  thole  Papeis-  menti- 
oned in  the  Information;  yet  I cannot  think  it  proper  for-  me,  (without  doing 
Violence  to  my  own  Principles)  to  deny  the  Publication  of  a Complaint,  which 
I think  is  the  Right  of  every  free-born  Subjeft  to  make,  when  the  Matters  fo 
publifhed  can  be  fupported  with  Truth;  and  therefore  i’ll  fave  Mr.  Attorney  the 
Trouble  of  exairiining  his  Witne&s  to  that  Point;  and  I do  (for  my  Client) 
confefs^  that  he  both  printed  and  publifhed  the  two  News  Papers  fcf  forth  in 
the  Information,  and  1 hope  in  fo  doing  he  has  committed  no  Crime. 

'Mx.  Attorney.  ThQVL  if  yourHonours  pleafes,  Hamilton  has confefled^ 

the  Fa£l,  I think  our  W imeftes  may  be  difeharged ; we  have  no'  further  Occaft- 
©n  for  them. 

'yiv. .Hamilton, TP  you  brought  them  here  only  to  prove  the  printing  and  pub- 
lilhingvof  thefeNewsPaperSi  we  have  acknowledged  th'ar,  and  fhall  abide  by  ip, 

ilere  my  Journymati  and  two' Sons  fwith  feveral  others  fubpeena’d  by  Mr.  Ap- 
torney,  to  give  Evidence  againft  me}  were  difeharg’di  and  there  was  Silenp^’ 
in  the  Court  for  fome  Time. 

Chitf  jhujdke^  Well  Mi?.’  Attorney,  will  you  proceed  T 

Mr»- 


( If ) 

Mr.  AtUYni%  Indeed  Sir,  as  Mi*.  Hamilton  has  confefled  the  printing'  and 
publifhing  thefe Libels,  1 think  rhe  Jury  miift  find  a VerdidI  for  the  King;  for 
fuppofing  they  Were  true,  the  Law  fays  that  they  are  not  the  lefs  libellous  for 
that;  nay  indeed  the  Law  fays,  their  being  true  is  an  Aggravation  of  theCrimei, 

Mx.  Hamilton , Not  fo  neither  Mr.Attorneyi  there  are  two  Words  to  that  Bar- 
gain: I hope  it  is  not  our  bare  printing  and  publiftiing  a Paper,  that  will  make 
it  a Libel:  You  will  have  fomething  more  to  do,  before  you  make  my  Client  a y ^ 
Libeller;  for  the  Words  rhemfelves  miill  be  libellous,  that  is,  falfe^  fcandalous 
and  Jeditious^  or  elfe  we  are  not  guilty*  ) 

As  Mr.  Attorney  has  not  been  pleafed  to  favour  lis  with  his  Argirrheht,  which 
he  read,  or  with  theNotes  of  it,  we  cannot  take  upon  us  to  fet  down  his 
Words,  but  only  to  fliew  the  Book  Cafes  he  cited,  and  the  general  Scope  of 
■ hisAigumentj  which  he  drew  from  thofe  Authorities.  He  obferved  upon  the 
Excellency  as  well  as  Ufe  of  Government,  and  the  great  Regard  and  Reve- 
rence which  had  been  conftantly  paid  to  it,  both  under  the  Law  and  theGofi 
pel:  That  byGovernmeni  we  were  protected  in  our  Lives,  Religion  and  Pro^^' 
perries ; and  that  for  thefe  Reafons,  great  Care  had  always  fceen  taken  to  pre- 
vent every  Thing  that  might  tend  to  fcandalize  Magiftrates,  and  others  con- 
cerned in  the  Adminifiration  of  the  Government,  el'pecialiy  t he  fupfemeMa- 
giftrate  : And  that  there  were  many  Inftances  of  very  fevere  judgments,  and 
of  Punifhments  inflidfed  upon  Inch  as  had  attempted  to  bring  the  Govern- 
ment into  Contempt;  by  ptiblilhing  falfe  and  fcurrilous  Libels  againft  it,  <or 
by  fpeaking  evil  and  fcandalous  Words  of  Men  in  Authority ; to  the  great  Dil- 
turbance  pf  the  publick  Peace:  And  to  fupport  this,  he  cited  5 Cok^i2i, 
(fuppofe  it  fijould  he  12 f)  Woods,  Inftit,  430.  2 Lilly  i68*  i //izrrfoVrj  73,  di,  6* 
From  thefe  Books  he  infilled,  that  a Libel  was  a malicious  Defamation  of  any 
Perfbnj  cxpreffed  either  in  Printi’^g  or  Writing,  Signs  or  Pi£lures,  to  afperfe 
the  Reputation  of  one  that  is  aliVe,  or  the  Memory  of  one  that  is  dead;  if  he 
isti  private  Man,  the  Libeller  deferves  a feverePunifhment,  but  if  it  is  againft 
a Magiftrate  or  other  publick  Peifon,  it  is  a greater  Offence ; for  this  con- 
cerns not  only  the  Breach  of  the  Peace,  but  the  Scandal  of  the  Government: 

For  what  greater  Scandal  of  Government  can  there  be,  than  to  have  corrupt 
or  wicked^Magiftrates  to  be  appointed  by  the  King,  to  govern  his  Subjects 
under  him?  And  a greater  Imputation  to  the  State  cannot  be,  than  to  fuffer 
fuch  corrupt  Men  to  lit  in  the  facred  Seat  of  Juftice,  or  to  have  any  MecUing 
in,  or  concerning  the  Adminiftration  of  Juliice.  > And  from  the  fame  Books 
Mr.  Attorney  inhded,  that  whether  thePerfon  defamed  is  a private  Man  or  a 
Magiftrate,  whether  living  or  Dead,  whether  the  Libel  is  true  or  falfe,  or 
if  the  Party  againft  whom  it  is  made  is  of  good  or  evil  Fame,  it  is  neverthelefs 
a Libel:  For  in  a fettled  ftate  of  Government,  the  Party  grieved  ought  to 
complain  for  every  Injury  done  him,  in  the  ordinary  Courfe  of  the  Law. 
And  as  to  its  Publication,  the  Law  had  taken  fo  great  Care  of  Mens  Reputati- 
ons, that  if  one  malicioufly  repeats  it,  or  lings  it,  in  the  Prefence  of  anotheiy 
or  delivers  the  Libel  or  a Copy  of  it  oVer,  fo  fcandalize  thePartyj  he  is  to  be 
punifhed  as  aPubhfher  of  a Label.  He  faid  it  was  likewife  evident,  that  Li- 
beling Was  an  Offence  againft:  ihe  Law  of  God;  A^s  xxiii,  5.  Then  faid 
I wiji  not  Brethren  that  be  rvas  the  High  Prieji  3 for  it  is  written.,  thou  (halt  not 
fpeak  Evil  of  the  Ruler  of  the  People.  2 Pet.  x,  ii.  Defpife  Government,  prefump^ 
tuous  are  they,  felf-wtUed,  they  are  not  afraid  to  fpeak  Evil  of  Dignities,  &e.  He 
then  infifted  that  it  was  clear,  both  by  the  Law  of  God  and  Man:  That  it  was 
a very  great  Offence  to  fpeak.  Evil  of,  or  to  revile  thofe  in  Authority  over  us^ 
and  that  Mr.  Zr;;^fr  had  offended  in  a moft  notorious  and  grofs  Manner^  in 
fcandalizing  his  Excellency  our  Govei  nour,  wdto  is  the  King’s  immediate  Re- 
prefentative,  and  tile  fupreme  Magiftrate  ot  this  Province : For  can  there  be 
any  Thing  more  fcandalous  faid  of  a Governour  than  wh&t  is  publifhed  in 
ihofg Papers?  Nay^  not  only  theGoveruour,  but  both  the  Council  and  Af- 

E femhly^ 


fcinbly  are  fea’ndaUzed  j for  there  it  is  plainly  £aid,  That  as  Matter s mrp  fiand, 
their  Liherties  and  Properties  are  precarious^  and  that  Slavery  is  like  to  he  entailed 
on  them  and  their  Pofierity.  And  then  again  Mr.  Zcnger  favs,  Jhe  ydjemhly 
ought  to  defpije  the  Smiles  or  Frorvns  of  a Cover nour;  That  he  thinks  the  Lam  is  at 
an  End  I That  we  fee  Mens  Deeds  deftroyed^  Judges  arhitarily  difplaced,  new  Court i 
eredled,  without  Confent  of  theLegi[lature\  And  That  it  feems  Trials  by  juries  are 
taken  away  when  a Covernour  pleafesi  That  none  can  call  any  Thing  their  own, 

longer  than  thofi  in  the  yddmmiflration  will  condejcend  to  let  them  do  it. 

And  Mr.  Attorney  added,  That  he  did  not  know  whatcouldbefaid  inDefence 
of  a Man,  that  Had  fo  notorioufly  fcandalized  the  Governour  and  principal 
' Magiftrates  andOfficers  of  the  Government,  by  charging  them  with  depri- 
ving the  People  of  their  Rights  and  Liberties,  and  taking  away  Trials  by  Ju- 
rits,  and  in  fhort,  putting  an  End  to  the  Law  itfelf.  if  this  was  not  a Libel,' 
he  faid  he  did  not  know  what  was  one.  Such  Perfons  as  will  take  thofe  Li- 
berties with  Governours  and  Magiftrates,  he  thought  ought  to  iuffer  tor  ftir- 
liiig  up  Sedition  andDifcohtent  among  the  People.  And.coneluded  by  faying, 

• That  the  Government  had  been  very  much  traduced  and  expofed  byMr.Zm- 

■ ger,  before  he  was  taken  Notice  of;  that  at  laft  it  was  the  Opinion  of  theGo- 
vereour  and  Council,  that  he  ought  not  to  be  fuffered  to  go  on,  to  difturbthe 
Peace  of  the  Government,  by  publifhing  fuch  Libels  againft  the  Governour, 
and  the  chief  Perfons  in  the  Government:  And  therefore  they  'had  direffed 
this  ProfecUtion,  to  put  a Stop  to  this  fcandalous  and  wicked  Praftice,  of  li- 

• belling  and  defaming  his  Majefty’s  Government  and  difturbing  hisMajefty’s 

■ Peace, 

Wlcx  Chambers  xhcn  fum’d  up  the  Jury,  obferving  with  great  Strength  of  Reafori 
on  Mr,  Attorney’s  DeieR  of  Proof,  that  the  Papers  in  the  Information  were 
Falfe.)  Malicious  or  Sedition s.y  \5^-hich  was  incumbent  on  him  to  prove  . o tHe 
Jury,  and  without  which  they  could  not  on  their  Oaths  fay,  that  they  were  fo 
as  charged, 

' Mr.  Hamilton.  May  if  pleafe  your  Honours ; I agree  with  Mr,  Attorney,  that 
Government  is  a facred  Thing,  but  I differ  very  widely  from  him  when  he 
would  infinuate,  that  the  Juft  Complaints  of  a Number  of  Men,  who  fufierun- 
der  a bad  Adminiftration,  is  libelling  that  Adminiftration.  Had  I believed  that 
to  be  Law,  1 fliould  not  have  given  the  Court  the  Trouble  of  hearing  any 
Thino-  that  I eould  fay  in  this  Caufe:  Town  when  I read  the  Information,  I 

had  not  the  Art  to  find  out  (without  theHelp  of  Mr.  Attorney’s  Innuendo's)  that 
^he  Governour  was  thePerfon  meant  in  every  Period  of  that  News  Paper’,  and  I 
•was  inclined  to  believe,  that  they  were  wrote  by  fome,  who  from  an  extraordi- 
nary Zeal  for  Liberty,  had  mifeonftrued  the  Condua  of  fome  Perfons  in  Au- 
thority into  Crimes;  and  that  Mr.  Attorney  out  of  his  too  great  Zeal  for 
Power,  had  exhibited  this  Information,  to  correa  the  indiferetion  of  my  Cli- 
ent; and  at  the  fame  Time,  to  fhew  his  Superiors  the  great  Concern  he 
had,  left  they  fhould  be  treated  with  any  undue  Freedom;  But  from  what 
Mr.  Attorney  has  juft  now  faid,  (to  wit)  That  this  Profecution  was  direaed  by 
the  Gov’ernour  and  Council,  and  from  the  extraordinary  Appearance  of.  People 
of  all  Conditions  which  I obferve  in  Court  upon  this  Cecalion,  I haveReafbn  to 
think  that  thofe  in  the  Adminiftration  have  by  this  Profecution  fbmething  more 
HI  View,  and  that  the  People  believe  they  have  a good  Deal  more  at  Stake,  than 
I apprehended:  And  therefore,  as  it  is  become  my  Duty  to  be  both  plain  and 
particular  in  this  Caufe,  I beg  Leave  to  befpeak  the  Patience  of  the  Court. 

I was  in  hopes,  as  that  terrible  Court,  wnere  thofe  dreadful  Judgments  were 
given,  and  that  Law  eftablilhed,  which  Mr.  Attorney  h^^s  produced  for  Autho- 
rities to  fupport  his  Caufe>  was  long  ago  laid  afide,  as  the  moft  dangerous" 
Court  to  the  Liberties  of  the  People  of  England  that  ever  w'as  known  in  that 
Hfesdom  s that Mfo  Attorney  knowing  this,  would  not- have  attempted  to  fet  up 

a Star-^ 


a Star-Chamber  here,  nor  to  make  their  Judgment9  a Precedent  to  us:  For  it 
well  known,  that  what  would  have  been  judged  Treafpn  in  thofeDays  for  a Mari 
to  {peak,  I think  has  fince  not  only  been  pradlifed  as  lawful,  but  the  contrary 

Doarine  has  been  held  to  be  Law.  . . r i r i r ■ n-  r i 

in  BrewflersC^LCQj  for  Printing,  That  the  SuhjeBs  might  defend  their  Rights  and 
Liberties  byArms^  in  Cafe  the  King  {hmdd  go  about  to  delivoy  them,  he  was  told  by 
the  Chief  Juflice,  that  it  was  a great  Mercy,  he  was  not  proceeded  againft  foe 
his  Life*,  for  that  to  fay  the  King  could  be  relifled  by  Arms  in  any  Cafe  whatfo- 
ever,  was  exprefsTreafon.  And  yet  we  fee  fince  that  Time,  Dr.  Sacheverell 
fencenced  in  the  higheft  Court  in  Great-Britain,  for  faying,  That  fuch  a Refin- 
ance was  iiot  lawftil:  Befides,  as  Times  have  made  very  great  Cfianges  in  the 

Laws  of  Englajid,  fo  in  my  Opinion  there  is  good  Reafon  that  Places  mould  deJ 

Is -it  not  furprizing  to  fee  aSubje£l:,  lipoh  his  leceiving  a Comrhiflion  from 
theKinP- tobe  a Governour  of  a Colony  m America,  immediately  imagining 
himfelf'to  be  inveffed  with  all  the  Prerogatives  belonging  to  the  facred  Perfon  of 
his  Prince?  And  which  is  yer  more  aftonilhing,  to  fee  that  a People  canbefo  wild 
asTO  allow  of  and  acknowledge  thofe  Prerogatives  and  Exemptions,  even  to  their 
owmDeftruaion?  Is  it  fo  hard  a Matter  to  diflinguifll  between  the  Majefty  of 
ourSover-eign,  and  the  Power  of  a Governour  of  the  Plantations?  Is  northi^ 
making' verv  free  with  our  Prince,  to  apply  that  Regard,  Obedience  andMlegi- 
ance  to  a Subject  which  is  due  only  to  our  Sovereign  ? And  yet  in  all  the  Cafes 
which  Mr.  Attorney  has  cited,  to  fhew  the  Duty  and  Obedience  we  owe  to  the 
Supreme  Magiftrate,  it  is  the  King  that  is  there  meant  and  underftood,  tho  Mr. 
Attorney  is  pleafed  to  urge  them  as  Authorities  to  prove  theHeinoufnefs  of  Mr. 
7vmaer'<c,  Offence  againft  the  Governour  of  New-Fork.  The  feveral  Plantations 
'’-ro^compared  to  fb  many  large  Corporations,  and  perhaps  not  improperly; 
and  can  any  one  give  an  Inftance,  that  the  Mayor  or  Head  of  a Corporation, 
ever  put  in  a Claim  to  the  facred  Rights  of  Majofty?  Let  us  not  (while  we  are 
pretendmo-  to  pay  a great  Regard  to  our  Prince  and  .his  Peace)  make  hold  to 
transfer  rhlt  Allegiance  to  a Subjea,  which  we  owe  to  our  King  only.  What 
ftramre  Uoarine  is  it,  to  prefs  every  Thing  for  Law  here  which  is  fomtotowrf? 

I belive  we  fliould  not  think  it  aFavour,  at  prefent  at  lead,  to  eftablilh  thisL  rac- 
„ . tice.  In  England  io  great  a Regard  and  Reverence  is  had 

*.c.  j inft.  140.  to  the  Judges,  * that  if  any  Man  ftrikes  another,  in  Wefi- 
minJier-Hall,  while  the  Judges  are  fitting,  he  ftiall  lofe  his 
Rkht-Hand,  and  forfeit  his  Lands  and  Goods  for  fo  doing.  And  tho  the 
Tudo-es  here  claim  all  thePow’ers  and  Authorities  within  this  Government,  that  a 
Court  of  Kin  p’s  Bench  has  m England,  yet  I believe  Mr.  Attorney  will  fearedy 
fay  that  fuch  a Puihfliment  could  be  legally  inriided  on  a Man  for  committin^g 
fuch  an  Offence,  in  tliePfefence  of  the  Judges  fitting  in  any  Cuort  within  the 
Province  of  New-Fork.  The  Reafon  is  obvious;  a Qiiarrel  or  Riot  in  .Ww-Aorfe 
cannot  poftlbly  be  attended  with  thofe  dangerousConfequences  that  it  might  m 
'iVefiminfier-HalE,  nor,  I hope,  will  it  be  alledged,  that  any  Misbehaviour, to  a 
Governour  in  the  Plantations  will,  or  ought  to  be,  judged  of  or  pimilhed,  as  a 
iikeUndutifulnefs  would  be  to  our  Sovereign  r From  all  which,  I hope  IVU.  At- 
torney will  not  think  it  proper  to  apply  his  Law-cafes  to  fupport  the  Caufe 
of  his  Governour,  which  have  only  been  judged,  wliere  rhe  King  s Safety  or 
Honour  was  concerned.  It  will  not  be  denied  but  that  a Freeholder  in  the  Pro- 
vince of  New-Fork  has  as  good  a Right  to  the  foie  Ufe  of  his  Lands,  as  a Free- 
holder m England^  s^ho  has  a Right  to  bring  anAdion  of  Trefpafs  againfp  his 
Neiohboui’,  for  fliffering  hisHol’fe  brCow  to  come  and  feed  upon  his  Land,  oe 
eat  ^is  Corn,  whether  inclofed  or  not  inclofed;  and  yet  I believe  ip  would  be 
looked  upon  as  a fti'ange  Attempt,  for  one  Man  here,  to  bring  ^ Adion  againft 
another,  whofe  Cattle  and  Horfes  fed  upon  his  Grounds  not  inclofed,  or  indeed 
for  eating  and  treading  down  his  Corn,  if  that  were  not  inclofedv  Nambe^ 
at-e  thelnffances  of  this  Kind  that  might  be  given  to  fhew,  that  what  is  goo-d 
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Law  at  oneTime  and,  in  onePlace,  is  not  fo  at  another  Time,  and  in  another 
Place;  fo  rhatl  think,  the  Law  feems  to  expeft,  that  in  thefeParis  of  the  World 
Men  fhould  take  Care,  by  a good  Fence,  to  preferve  their  Property  from  theln- 
jury  of  unruly  Beafts:  And  perhaps  there  may  be  as  goodReafon,  why  Men 
ihould  take  the  fame  Care,  to  make  an  honeft  and  upright  Condu£l:  a Fence  and 
' Security  againft  the  Injury  of  unruly  Tongues. 

Mr.  Attorney,  I don’t  know  what  the  Gentleman  means,  by  comparino-  Cafes 
of  Freeholders  in  with  Freeholders  here:  What  has  this  Caf^to  do 

with  Aftions  of  Trefpafs,  or  Men  s Fencing  their  Ground  ? The  Cafe  before  the 
• Court  is.  Whether  Mr.  is  guilty  of  Libelling  his  Excellency  the  Governor 

New-JT wky  and  indeed  the  whole  Adminiftration  of  the  Government?  Mr. 
Hamilton  has  confefTed  the  Printing  andPublifhing,  andl  think  nothing  is  plainer 
than  that  the  Words  in  the  Information  are  fcandalous,  and  tend  to  Sedition,  and 
to  difquiet  the  Minds  of  the  People  of  this  Province  ; And  if  fuch  Papers  are  not 
Libels,  r think  it  may  be  faid  there  can  be  no  fuch  Tking  as  a Libel. 

Mr. Hamilton.  May  it  pleafe  your  Honours;  I cannot  agree  with  Mr.  Attor- 
ney : For  tho’  I freely  acknowledge  that  there  are  fuch  Things  as  Libels,  yet  1 muft 
inlift  at  the  fame  Time,  that  what  my  Client  is  charged  with,  is  not  a libel;  and 
I obferved  juft  now,  that  Mr.  Attorney  in  defining  a Libel,  made  ufe  of  the 
Words,  fcandalous j feditious  and  tend  to  difquiet  the  People i but  (whether  withDe- 
fign  or  not  I will  not  fay)  he  omitted  the  Word  falfe, 

Vir.  Attorney.  I think  I did  not  omit  the  Word  falfe'.  Cut  it  has  been  faid 
already,  that  it  may  be  a Libel  notwitbftanding  it  may  be  true. 

Mr.  Hamilton.  In  this  1 muft  ftill  differ  from  Mr,  Attorney ; for  I depend  up- 
on it,  we  are  to  be  tried  upon  this  Information  now  before  the  Court  and  Jury, 
and  to  which  we  have  jileaded  A/b^ and  by  it  we  are  charged  with  print- 
ing and  publilhing  a certain//?^,  malicious^  feditious  and  fcandalous  Libel.  This 
Word  faJfe^  muft  have  fbme  Meaning,  or  elfe  how  came  it  there?  i hc>oe  fr 
Attorney  will  not  fay  he  put  it  there  by  Chance,  and  I am  of  Opinion  'his  in- 
formation would  not  be  good  without  it:  Cut  to  fliew  that  it  is  the  principal 
Thing  which,  in  my  Opinion,  makes  a Libel,  I put  the  Cafe,  the  Information 
' had  been  for  printing  and  publifhing  a certain  Libel,  would  that  be  the  fame 
Thing?  Or  could  Mr.  Attorney  fupport  fiich  an  Information  by  any  Precedent 
in  the  Law  ? No,  the Falfhood  makes  the  Scandal,  and  both  make  the 

Libel,  And  to  fhew  the  Court  that  I am  in  good  Earneft,  and  to  fave  the  Court’s 
Time,  and  Mr.  Attorney’s  Trouble,  Twill  agree,  that  if  he  can  prove  the'Fafts 
' charged  upon  us  to  be  falfe.  I’ll  own  them  to  be  fcajidalous  feditious,  and  a Libel. 
So  the  Work  feems  now  to  be  pretty  much  fhortned,  and  Mr.  Attorney  has 
now  only  to  prove  the  Words  falje,  in  order  to  make  us  Guilty. 

: Mr.  Attorney.  We  have  nothing  to  prove;  you  have  confefTed  the  Printing 

and  Publifhing ; but  if  it  was  neceffary  (as  I infift  it  is  not)  how  can  we  prove 
a Negative?  Cut  I hope  fome  Regard  will  be  had  to  the  Authorities  that  have 
been  produced,  and  that  fuppofing  all  the  Words  to  be  true,  yet  that  will 
not  help  them,  that  Chief  Juftice //o/r  in  his  Charge  to  the  Jury,  in  the  Cafe,  of 
'Tutchm,  made  noDiftinflion,  whether  71;/rcf)z»’s Papers  were  true  or  falfe;  and 
- as  Chief  Juftice //o/r  has  made  no  Diftiuflion  in  that  Cafe,  fo  none  ought  to  be 
; made  here;  nor  can  it  be  fhewn  in  aU  that  Cafe,  there  was  any  Queftion  made 
•about  their  being /izZ/r  or  rrar, 

Mr.  Hamilton.  1 did  expcfl  to  .hear,  That  a Negative  cannot  be  proved;  but 
-every Body  knows  there  are  many  Exceptions  to  that  general  Rule:  For  if  a 
Man  is  charged  with  killing  another,  or  ftealing  his  Neighbour’s  Horfe,  if  he  is 
•Innocent  in  the  one  Cafe,  he  may  prove  the  Man  faid  to  be  killed,  to  be  really 
alive;  and  the  Horfe  f&id  to  beftolen,  never  to  have  been  out  of  his  Maftcr’s 
: Stable,  ^c.  Arfd  this,  1 think  is  proving  a Negative : But  we  will  fave  Mr.  At- 
.torney  the  Trouble  of  proving  a Negative,  and  take  t\\Q  Onus  probandi  upon  our- 
felves,  and  prove  ihofe  very  Papers  that  are  called  Libels  to  be  true. 

Mr.  Chief  ffufiice.  You  cannot  be  admitted  ^Ir.  //<77;w7^o»,  to  give  the  Truth 
a Libel  in  Evidence.  A Libel  is  not  to  be  jiiftificd;  for  it  is  neverthelefs  a Li- 
bel that  it  is  true. 


i ' Vit.  Mdmiiibn.’  lain  forry  the  Court  has  fo  fdon  refolved  tipori  that  Piete:df 
Law ; 1 expelled  firft  to  have  been  heard  to  that  Point : I have  not  in  all  my 
Reading  met  with  an  Authority  that  fays  we  cannot  be  admitted  to  give  the 
‘Truth  in  Evidence,  upon  an  Information  for  a Libel. 

• Mx.  Chief  y-ujBce,  The  Law  is  clear,  that  you  cannot  juftify  a Libeh 

Mr, 1 own  that,  may  it  pleafe  your  Honour,  to  be  fo;  but  with 
Subniiffion^  I underftand  the  Word  thereto  be  a Juftification,  by  Plea,  as 

it  IS  in  the  Cafe  upon  anlndi£lment  for  Murder^  or  znydjjault  andBatteryi  there 
the  Prifoner  cannot  juftify,  but  plead  Not  Guilty:  Yet  it  will  not  be  denied  but 
he  may,  and  always  is,  admitted  to  give  the  Truth  of  the  Fa£l,  or  any  other 
Matter  in  Evidence,  which  goes  to  his  Acquital ; as  in  Murder,  he  may  prove 
it  was  in  Defence  of  his  Life,  his  Houle,  and  in  Affault  and  Battery,  he  may 
give  in  Evidence,  that  the  other  Party  ftruck  firft,  and  in  both  Cafes  he  will  be 
acquitted:  And  in  thisSenfe  I underftand  the  Word  when  applied  to  the 

Cafe  before  the  Court. 

y\v.  Chief  ^ujike.  I pray  fhew  that  you  can  give  the  Truth  of  a Libel  in  Evi- 
dence. . . 

Mr.  Hamilton.  I am  ready,  both  from  what  I underftand  to  be  the  Atithori- 
ties  in  the  Cafe,  and  from  theReafon  of  the  Thing,  to  fhew  that  we  may  law- 
fully do  fo:  But  here  I beg  leave  to  obferve,  that  Informations  for  Libels  is  a 
Child,  if  not  born,  yet  nurfed  up,  and  brought  to  full  Maturity,  in  the  Court  of 
Star  Chamber; 

Mx.Chief  jltiftice.  Vlx. Hamilton  yonW  find  yourfelf  miftaken;  for  in  Coke's  In- 
ftitiites  you’ll  find  Informations  for  Libels,  long  before  the  Court  of  Star  Cham^ 
her, 

Mx. Hamilton.  I thank  your  Honour;  that  is  an  Authority  I did  propofe  td 
Ipeak.to  by  and  by  : But  as  you  have  mentioned  it.  I’ll  read  that  Authority  nows 
I think  it  is  in  3 Co.  Inft.  under  Libel : It  is  the  Cafe  of  ffohn  deNortham^^ 
ton  ioe  a Letter  wrote  to  Robert  de  Ferrers.,  one  of  the  King’s 
privy  Council,  * concerning  fVtlliam  Scot.,  Chief  Juftice,  * j Coke,  j 174. 
and  hisFeliows,'  but  it  does  not  appear  to  have  been  upon 
Information  5 and  1 have  good  Grounds  to  fay  it  was  upon  Indiflment,  as  was 
the  Cafe  of  Adam  de  Revenfworth,  juft  mentioned  before  by  Lord  Co^e  under  the 
fame  fide;  and  1 think  there  cannot  be  a greater,  at  leaft  a plainer  Authority 
for  us,  than  the  Judgment  in  the  Cafe  of  J-ohnde  Nortbamption,  which  my  Lord 
has  fet  down  at  large,-  Et  ^uia  piadiSlus  ^ohamies  cognovit  dibiam  Litteram  per 
fe  I cript  am  Roberto  de  Ferrers.,  qui  e(i  deConcilio  Regis,  quee  litter  a continet  in  fe  nuU 
lam  vent atemy  &c.  Now  Sir,  by  this  judgmelit  it  appears  the  libellous  Words 
were  utterly  falfe,  ana  there  the  Falfhood  was  the  Crime,  and  is  the  Ground  o£ 
that  judgment:  And  is  not  that  what  we  contend  for?  Do  not  we  infill  that  the 
Falfhood  makes  the  Scandal,  and  both  make  the  Libel  And  how  fhall  it  be 
known  whether  the  Words  are  libellous,  that  is,  true  or  faljej  but  by  admitting 
lis  tb  prove  them  triie,  fince  Mr.  Attorney  will  not  undertake  to  prove  them 
falfe"^  Befides,  is  it  not  againft  common  Senfe,  that  a Man  fhould  be  punifhed 
in  the  fame  Degree  for  a true  Libel  (if  any  fuch  Thing  could  be)  as  for  afalfeOne^ 

I know  it  is  faid.  That  Truth  makes  a Libel  the  more  provoking,  and  therefore  the  Of-. 
fence  is  the  greater,  and  confequently  the  judgment  fould  be  the  heavier.  Well,  fup-  . 
pofe'it  were  fo,  and  let  us  agree  for  once.  That  Truth  is  a greater  Sin  than  Falf-  ) 
hood : Yet  as  theOfiences  are  not  equal,  and  as  the  Punifhment  is  arbitrary,  that  is^ 
according  as  thejudges  in  their Diferetion  Ihall  direct  to  be  infli<£led;  is  it  not 
abfoluteiy  neceflary  that  they  fllould  know,  whether  the  Libel  is  true  or  fdlje^ 
that  they  may  by  that  Means  be  able  to  Proportion  the  Punifhment?  For,  would 
it  not  be  a fad  Cafe,  if  the  Judges,  for  want  of  due  Information,  fhould  chance 
to  give  as  fevere  a Judgment  a^airift  a Man  for  writing  and  publifhing  a Lie,  as 
for  writing  and  publifhihg  a Truth'l  And  yet  this  (with  Submiftion)  as  mon^ 
ftrous  and  ridiculous  as  it  may  feem  to  be,  is  the  natural  Confequence  of  Mn 
Attorney’s  Dodlrine,  That  Truth  makes  a worje  Libel  tbanFaljhoodi  and  muft  fob 
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JcAv:  fr6m'  iiis  nor  proving  our  Papers  to  or  not  fufFering  tis  to  pfcfve 

them  to  be  true.  But  this  is  only  reafoning  upon  the  Cafe,  and  I will  now  pro- 
ceed to  ihew,  what  in  my  Opinion  will  be  fufficient  to  induce  the  Court,  to  allow 
us  to  prove  the  Truth  o?  the  Words,  which  in  the  Information  are  called  libel- 
lous: And  firftj  think  there  cannot  be  a greater  Authority  for  us,  than  the  Judg- 
ment I jud  now  mentioned,  in  the  Cafe  oi'^ohn  de  Northampton  ^ and  that  was  in 
early  Times,  and  before  the  Star  Chamber  came  to  its  Fulnefs  of  Power  and 
Wickednefs.  In  that  Judgment,  as  I obferved,  the  Falfhood  of  the  Letter  which 
v,^as  wrote,  is  afllgned  as  the  very  Ground  of  theSentenee:  And  agreeable  to  this 
C it  was  urged  by  Sir  Robert  Sawyer,  * in  the  Trial  of  the  feven 
^Bifhops,  That  the  fal/ity,  the  Malice,  and  Sedition  of  the  iVrit-  '* State  Trials,  re/.  4. 
\ mg,  were  all FaSis  to  be  proved:  But  here/ it  may  be  laid.  Sir 
Robert  was  one  of  theBilhop’s  Council,  and  his  Argument  is  not  to  be  allowed 
for  Law : But  I offer  it  only  to  fhew  that  we  are  not  the  firft  who  have  infifted, 
that  to  make  a Writing  a Libel,  it  muft  be  falfe:  And  if  the  Argument  of  a 
Council  muft  have  no'Weight,  I hope  there  wilLbe  more  Regard  £hewn  to  the 
Opinion  of  a Judge,  and  therefore  I mention  the  Words  of  Juftice  Powel  in  the 
fame'Triah  where  he  fays  (of  the  Petition  of  the  Bilhops,  which,  was  called  a Lb 
bel,  and  upon  which  they  were  profecuted  by  Information)  That  to  make  it  a Li- 
bel, itmufibe  falfe  and  malicious,  and  tend  to  Sedition',  and  declared,  ashefawnoFalf- 
hood  or  Malice  in  it,  he  was  of  Opinion,  that  it  was  no  Libel:  Now  1 flioukl  think 
this  Opinion  alone,  in  the  Cafe  of  the  King,  and  in  a Cafe  which  that  King  had 
fb  much  at  Heart,  and  which  to  this  Day  has  never  been  contradi(fted,  might  be 
a fofHcient  Authority,  to  entitle  us  to  the  Liberty  of  proving  the  Truth  of  the 
Papers,  which  in' the  Information  are  called  fafe,  malicious,  /editions  and  fcan- 
d<ilous:  If  it  be  objeifted,  that  the  Opinions  of  the  other  three  fudges  were  againii 
him,  I anfwer.  That  the  Cenfures  the  Judgments  of  thefeMen  have  undergone, 
and  the  Approbation  Juftice  Toirr/’s  Opinion,  his  Judgment  and  Conduct  upon 
that  Trial  has  met  with,  and  the  Honour  he  gained  to  himfelf,  for  daring  tO; 
f^eak'Tvuth  at  fuch  a Time,  upon  fiieh  an  Occafion,  and  in  the  Reign  of  fuch  a 
King,  is  more  than  fufficient,  in  my  humble  Opinion,  to  warrant  our  infiftjng 
on  his  Judgment,  as  a full  Authority  to  ourPurpofe>  and  it  will  lie  upon  Mr, 
Attorney  to  fliew,  that  this  Opinion  has  fince  thatTime  been  denied  to  be  Law* 
or  that  Juftice  Powel  who  delivered  it,  has  ever  been  condemned  or  blamed  for 
it,  ill  any  Law-Book  extant  at  this  Day,  and  this,  I will  venture  to  fay,  Mr.  At- 
torney cannot  do:  But  to  make  this  Point  yet  more  clear,  if  any  Thing  can  be 

-dearer,  I will  on  our  Part  proceed  andihew,  that  in  the  Cafe  of  Sir  Samuel Barn- 
ardifion,  his  Council,  notwithftanding  he  flood  before  one  of  the  greateft  Mo n- 
fters  that  ever  prefided  in  ^nEnglijhdoxixl  (Judge  infifted  on  the  Want 

of  Proof,  to  the  Malice  and  Jeditious  Intent  of  the  Author,  of  what  was  called  a 
Libel : x\nd  in  the  Cafe  of  Tutchin,  which  feems  to  be  Mr.  Attorney’s  chief  Au- 
thority, that  Cafe  is  againft  him  y for  he  was  upon  his 

Trial  put  upon  Ihewing  the  Truth  of  his  Papers,  but  did  State  Trials,  vol.  v.  p.  549. 
not,  at  leaft  the  Prifoner  was  asked  by  the  King’s  Coun- 
cil, whether  he  would  fav  they  were  true'l  And  as  be  never  pretended  that 
-they  were  true,  the  Chief  Juftice  was  not  to  fay  fo.  But  the  Point  will  ftill  b« 
clearer  on  our  Side  from  Fullers  Gale,  For  fal/y  and 

wickedly  caujing  to  be  printed,  d falfe  and  fcandalous  Libel,  State  Trials,  vol.  v.  p.  445.' 
in  which {amongjl  other  Things')  were  contained  thefe  Words, 

* Mr.  Jones  has  alfo  made  Oath,  That  he  paid  £yooo  more  by  the  late  Kings  Or- 
‘ der,  to  feveral  Perfons  in  Places  of  Triifl,  that  they  might  complete  my  Ruin,  and 

* invalidate  me  for  ever : Nor  is  this  all,  for  the  fame  Mr,  Jones  will  prove  by  unde- 

* niable  Witneffes  and  Demonftration,  that  he  has  difiributed  more  than  £.i%o,ooo 

* in  Eight  Fears  lafi  paji,  by  theYvtnch  Kwgs  Order,  to  Perjons  in  publick  Triifl 
‘ in  this  Kingdom,^  Here  you  fee  is  a fcandalous  and  infamous  Charge  againft 
the  late  King*,  here  is  a Charge  no  lefs  than  High  Treafon,  againft  the  Men  in 
publickTrull,  for  receiving Money  of  French  King,  then  in  adual  War  with 

the 


Crown  of  Gnat-Britain\  and  yet  the  Court  wer^  far  from  bearing  .him  down 
with  ihai  Star  Chamber  Do£lrine,  to  wit-,  That  it  was  no  matter  whether  what  he  ' 
faid  was  true  or  falfe\  nq,  on  the  contrary,  Lord  Chief  Juftice  //o/^  asks  Fuller, 

Can  you  make  it  appear  they  are  true?- — Have  you  any  Witnej]es?-—Hou  might  have 
had  Subpcs-nols  for  your  lVit?tejfes  againfi  this  Day: — If  you  take  upon  you  to  write  i 
fucb  Things  as  you  are  charged  with,  it  lies  upon  you  to  prove  them  true,  at  >our 

Peril: If  you  have  asiy  IVitneffes,  I will  hear  them: How  came  you  to  write  V 

tbofe  Books  which  are  not  true  ? If  you  have  any  JVitneffes,  produce  them — If  | 

you  can  offer  any  Matter  to  prove  what  ypu  have  wrote,  let  us  hear  it.  Thus  faid,  i 

and  ttlus  did  that  great  Man,  Lord  Chief  Juftice //o/^,  upon  a Trial  of  the  like  f 

Kind  with  ours,  and  the  Rule  laid  down  by  him  in  this  Cafe  is.  That  he  who  will 
take  upon  him  to  write  Things,  it  lies  upon  him  to  prove  them  at  his  Peril.  Now  Sir,  ‘ 

we  have  acknowledged  tile  Printing  and  Publifhing  of  thofe  Papers,  fet  forth  in' 
the  Information,  and  (with  the  Leave  of  the  Court)  agreeable  to  the  Rule  laid 
down  by  Clpef  Ju^l:icei^o/^,  we  are  ready  to  prove  them  to  he  true,  at  our  PeriL 

Mr.  Chief  J-iiflice,  Let  me  fee  the  Book. 

.Here  the  Court  had  the  Cafe  under  Confideration  a confiderableTime,  and 
every  one  was  filent. 

Mr.  Chief  ffuflice.  Mr.  Attorney,  you  have  heard  w hat  Mr.  Hamilton  has  faid, 
and  the  Cafes  he  has  cited,  for  having  his  Witneffes  examined,  to  prove  the 
Truth  of  the  feveral  Faffs  contained  in  the  Papers  fet  forth  in  the  Information, 
what  do  you  fay  to  it  ? 

Mr.  Attorney.  The  Law  in  my  Opinion  is  very  clear;  they  cannot  be  admit- 
ted ro  juftify  a Libel;  for,  by  the  Authorities  I nave  already  read  to  the  Court, 
it  is.  not  the  lefs  a Libel  becaufe  it  is  true.  1 think  1 need  not  trouble  the  Court 
with  reading  the  Cafes  over  again;  the  Thing  feems  to  be  very  plain,  and  I fub- 
mit  it  to  the  Court. 

Mr.  Cbiei[  ff  ujlice.  Mr.  Hamilton,  the  Court  is  of  Opinion,  you  ought  not  to 
be  permitted  to  prove  thoFadfs  in  the  Papers:  Tbefe  are  the  Words  of  the  Book,- 
‘ It  is  far  fr&m  being  a ffujiification  of  a Libel,  that  the  Contents  thereof  are  true,  or 
‘ that  the  Peffon  upon  whom  it  is  made,  had  a bad  Reputation,  fince  the  greater  Ap- 
* pearance  there  is  of  Truth  in  any  malicious  InveSHve,fo  much  the  snore  provoking  it  is. 

Mr.  Hamilton,  dliefe  are  Star  Chamber  Cafes,  and  I was  in  Hopes,  that  Prac- 
tice had  been  dead  with  the  Court. 

Mr.  chief  ffu/lice.  Mr.  Hamilton,  the  Court  have  delivered  theirOpinion,  and 
we  expeif  you  wilf  ufe  us  with  good  Manners  ; you  are  not  to  be  permitted  to 
argue  againfl:  the  Opinion  of  the  Court. 

' Mr.  Hamilton.  With  Submillion,  1 have  feen  the  Pra£fice  in  very  great  Courts, 
and  never  heard  it  deemed  unmannerly  to 

Mr.  Clnef  Juftice.  hiiQt  the  Court  have  declared  their  Opinion, ’it  is  not  good 
Manners  to  infiff  upon  a Point,  in  which  you  are  over-ruled.  • . 

“ Mr.  Hamiltm.  1 will  fay  no  more  at  this  Time;  the  Court  I fee  is  againfl  us 
in  this  Point  ; and  that  1 hope  1 may  be  allowed  to  fay. 

’ Mr.  Chiffyujiice.  Ufe  the  Court  with  good  Manners,  and  you  fhall.be  allow- 
ed all  the  Liberty  you  can  reafonably  deure. 

Mr.  1 thank  Your  Honour.  Then  Gentlemen  of  the  Jury,,  it  is  to 

ymu  we  muff  now  appeal,  for  W itnefles,  to  the  Truth  of  the  Fafts  we  have  of- 
fered, and  are  denied  the  Liberty  to  prove ; anS  let  it  not  feem  flrange,  that  I 
apply  myfelf  to  you  in  this  Manner,  1 am  warranted  fo  to  do  both  by  Law  and 
Reafbn:  The  Law  fuppofes  you  to  be  fummoned,  out  of  the  Neighbourhood 
where  the. Fact  is  alledged  to  be  committed;  and  the  Reafon  of  your  being  taken 
out  of  the  Neighbourhood  is,  becaufe  you  are  fuppofed  to  haye  thebeflKnow- 
ledge  of  the  Fail  that  is  to  be  tried : And  were  you  to  £nd  a Verdi£l  againfl  my 
Client,  you  muff  take  upon  you  to  fay,  the  Papers  referred  to  in  the  Informati- 
on, and  which  we  acknowledge  we  printed  and  publifhed,  slvq  falfe,  fcasidalous. 


and  feditmiS'.  But  of  this  lean  have  no  apprehenfion : You  are  Citizens  o^Nertf^ 
Kork'i  you  are  really  what  the  Law  fuppofes  you  to  be,  boneji  and  lawful  Men  j 
and,  according  to  my  Brief,  the  Fafts  which  we  offer  to  prove,  were  not  com- 
mitted in  a Corner ; they  are  notorioufly  known  to  be  true  j and  therefore  in 
your  Juftice  lies  our  Safety;  And  as  we  are  denied  the  Liberty  of  giving  Evi- 
dence to  prove  the  Truth  of  what  we  have  publifhed,  1 will  beg  Leave  to  lay 
it  down  as  a ftanding  Rule  in  fuch  Cafes,  That  the  Suppreffing  of  Evidence  ought  aE 
ways  to  he  taken  for  the  ftrongeji  Evidence  j and  1 hope  it  will  have  that  Weight 
with  you.*  But  lince  we  are  not  admitted  to  examine  our  Witneffes,  I will  en- 
deavour to  fhorten  the  Difpute  with  Mr.  Attorney,  and  to  that  End,  1 defire  he 
would  favour  us  with  fome  Standard  Definition  of  a Libel,  by  which  it  may  be 
certainly  known,  whether  a Writing  be  a Libel,  yea  or  not. 

Mr.  Attorney,  The  Books,  1 think,  have  given  a very  full  Definition  of  a Li- 
bel j they  fay,  it  is  in  a firiSl  Se?jfe  taken  for  a maliciousDefamation, 
exprejfed  either  in  Printing  or  Writing.^  and  tending  either  to  i 
hlackenthe  Memory  of  one  who  is  dead.,  or  the  Reputation  of  one  who  ixxiii.  §.  i. 
is  alive j and  to  expoje  him  to  public  Hatred.,  Contempt  or  Ridicule. 

§ But  it  is  /aid.  That  in  a larger  Senfe.,  theNotion  of  a Libel  may  be  applied  to  any  De- 
famation whatfoever,  exprejfed  either  by  Signs  or  PiBures:  As  by  fixing  up  a Gallows 
againji  a Man's  Door.,  or  by  painting  him  in  a jkameful  and  ignominious  Manner. 
§ 3.  And  Jince  the  chief  Cauje  for  which  the  Law  Jo  feverely  punifhes  all  Offences  of 
this  Nature,  is  the  direB  Tendency  of  them  to  a Breach  of  public  Peace,  by  provokmg 
the  Parties  injured,  their  Ffiends  and  Families  to  ABs  of  Revenge,  which  it  would  be 
impoffible  to  refir  ain  by  the  fever  efi  Laws,  were  there  no  Redrefs  from  public  yufiice 
for  Injuries  of  this  kind,  which  of  all  others  are  the  mofi  fenfibly  felt;  and  fince  iho 
plain  Meaning  of  fuch  Scandal  as  is  exprejfed  by  Signs  or  PiBures,  is  as  obvious  to 
common  Senfe,  and  as  eafily  under fiood  by  every  common  Capacity,  and  altogether  as 
provoking  as  that  which  is  exprejfed  by  PFriting  or  Printing,  why  jhould  it  not  be  equal- 
ly criminal?  §4.  And  from  the  fame  Ground  it  feems  alfo  clearly  to  follow.  That 
Jiich  Scandal  as  is  exprejfed  in  a feoffingamd  ironical  Manner,  makes  aWriting  as  pro- 
perly a Libel,  as  that  which  is  exprejfed  in  direB  Terms ; as  where  a Writing  in  a 
taunting  Manner  reckoning  up  fever al  ABs  of  public  Charity  done  by  one.  Jays,  You 
will  not  play  the  Jew  nor  the  Hypocrite,  and  (0  goes  on  in  a Strain  of  Ridicule,  to 
injinuate  that  what  he  did  was  owing  to  his  Ham-glory ; or  where  aWritmg,  pretend- 
ing to  recommend  to  one  the  CharaBers  of  fever  al  great  Men  for  his  Imitation,  infiead 
of  taking  Notice  of  what  they  are  getjerally  efteemeJ  famous  for,  pitched  on  Juch  Qua- 
lities only  which  their  Enemies  charge  them  with  the  Want  of,  as  by  propofing  fuch  a 
one  to  be  imitated  for  his  Courage,  who  is  known  to  be  a great  Statejman,  but  no  Sol- 
dier, and  another  to  be  imitated  for  his  Learning,  who  is  known  to  be  a greatGeneral, 
but  no  Scholar,  &c,  which  Kind  of  Writing  is  as  well  under  flood  to  mean  only  to  up- 
braid the  Parties  with  the  Want  of  theje  Qualities,  as  if  it  bad  direBly  and  exprejly 
done  fo. 

Mr.  Hamilton,  Ay,  Mr,  Attorney,  but  what  certain  Standard  Rule  have  the 
Books  laid  down,  by  which  we  can  certainly  know,  whether  the  Words  or  the 
Signs  are  malicious?  Whether  they  are  defamatory?  Whether  they  tend  to  the 
Breach  of  thePeace,and  are  a fufficient Ground  to  provoke  aMan,  hisFamiIy,or 
Friends  to  A£fs  of  Revenge,  efpecially  thofe  of  the  ironical  fort  of  Words? 
And  what  Rule  have  you  to  know  when  I write  ironically?  1 think  it  would  be 
hard,  when  I fay,  fuch  a Man  i^a  very  wofthy  honefi  Gentleman,  and  of  fineUndei’- 
fianding,  that  therefore  I meant  he  was  a Knave  or;  a Pool. 

Mr.  Attorney.  I think  the  Books  are  very  full  > it  is  faid  in  i Hawk.  p.  193. 
juft  now  read.  That  fuch  Scandal  as  is  exprejfed  in  a fco^ng  and  ironical  Manner, 
makes  a Writing  as  properly  a Libel,  as  that  which  is  exprefj'ed  in  direB  Terms  ; as 
where  a Writing,  in  a taunting  Manner  reckoning  up  feveral  ABs  of  Charity 
done  by  one,,  fays,  you  will  not  play  the,  Jew  or  the  H^mocrite,  and  fo  goes  on  to  in- 
finuate,  that  what  he  did  was  owing  to  his  Ham-glory,  &c.  Which  Kind  of  Wnt- 
imi  is  as  well  under  flood  to  mean  only  to  upbraid  the  Parties  with  the  Waiitaf  thefe 
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Qualitief,  as  if  it  had  direSHy  and  exprejly  done  Jo  .*  1 think  nothing  can  be  plaitteu 
or  more  tull  than  thefe  Words. 

ySx.  Hamilton.  I agree  the  Words  are  very  plains  and  I fhall  not  fcruple  to  aU 
low  (when  we  are  agreed  that  the  Words  ,ai.’e  falfe  and  fcnndalouS)  and  were  fpoketi 
in  an  ironical  and  fcoffing  Manner^  &c,)  that  they  are  really but  here  ftill 
occurs  the  Uncertainty,  which  makes  the  Difficulty  to  know,  what  Words  are 
fcandalous.,  and  what  not;  for  you  fay,  they  may  bQfcandalous,  true  or  falfe;  .be- 
fides,  how  fhall  we  know  whether  the  Words  were  fpoke  in  a fcoffing  and  ironic 
cal  Manner.,  or  ferioufly?  Or  how  can  you  know,  whether  the  Man  did  not 
think  as  he  wrote?  For  by  your  Rule,  if  he  did,  it  is  no  Irony.,  and  confequent- 
ly  no  Lihel:  But  under  Favour,  Mr.  Attorney,  I think  the  fame  Book,  and  the 
fame  Section  will  fhew  us  the  only  Rule  by  which  all  thefe  Things  are  to  be 
known:  The  Words  are  thefe  J which  Kind  of  IVriting  is  as  well  underftood  ta 
mean  cnly  to  upbraid  the  Parties  with  the  fVant  of  thefe  Qualities.,  as  if  they  had  direSi-^ 
ly  and  exprejly  done  foi  Here  it  is  plain,  the  Words  are  fcandaloits.,  jeofing  and 
ironicaj  only  as  they  are  underjiood.  1 know  no  Rule  laid  down  in  the  Books  but 
this,  1 mean,  as  the  Words  are 

Mr.  Chief  jf-ufiiee,  Mr.  Hamilton^  do  you  think  it  fo  hard  to  know  when 
Words  are  ironical,  or  fpoke  in  a fcoffing  Manner? 

Mr.  Hamilton.  I own  it  may  be  known;  but  I infift,  the  only  Rule  to  know 
is,  as  I do  or  under Ji and  them;  1 have  .no  other  Rule  to  go  by,  but  as  1 

derfiand  them. 

Mr. Chief  jluflice.  That  is  certain:  All  Words  are  libellous  or  not,  as  they  are 
underfiood:.  Thofe  who  are  to  judge  of  Words,  mull:  judge  whether  they  are 
fcandalous  or  ironical,  tend  to  theBreach  of  the  Peace,  or  are  feditious:  There 
can  be  no  Doubt  of  it. 

Mr.  Hamilton,  i thank  your  Honour,'  I am  glad  to  find  the  Court  of  this  Op- 
inion: Then  it  follows  that  thofe  twelve  Men  muff  underjiand  the  Words  in 
the  Information  to  be  yrW«/o?./x,  that  is  why  falje;  for  1 think  it  is  not  pre- 
tended they  are  of  the  imwc/7/Sort;  and  when  they  underffand  the  Words  to 
be  to,  they  will  fay  we  are  guilty  of  Publifhing  a falfe  LiheJ  and  not  otherwife. 

■ Mr.  Chief  Juftice.  No,  Mr.  Hamilton.,  the  Jury  may  find  that  Zenger  printed 
:and  pubhfhed  thefe  Papers,  and  leave  it  to  the  Court  to  judge  whether  they  are 
libellous  ; vou  know  this  is  very  common;  it  is  in  the  nature  of  afpecialVfordict, 
where  the  fury  leave  the  Matter  of  Law  to  the  Court. 

Mr.  Hamilton.  I know,  may  it  pleafe  your  Honour,  the  Jury  may  do  fo;  but 
Idolikewife  know,  they  may  dootherwife;  I know  they  have  the  Right  be- 
yond all  Difpiite,  to  determine  both  the  Law  and  the  Faft,  and  where  they  do 
not  doubt  of  the  Law,  they  ought  to  do  fo : This  of  leaving  it  to  the  Judgment 
of  the  Court,  whether  theWords  are  libellous  or  not.,  inEffeff  renders  Juries  ufeleffi 
(to  fay  no  worfe)  in  many  Cafes;  but  this  I fhall  haveCccalion  to  fpeak  to  by 
and  by;  and  I will  with  the  Court’s  Leave  proceed  to  examine  the  Inconvenien- 
cies  that  muft  inevitably  arife  from  the Dodrines  Mr.  Attorney  has  laid  down: 
And  1 obferve,  in  fupport  of  this  Profecution,  he  has  frequently  repeated  the 
Words  taken  from  the  Cafe  of  Libel  famofus , in  5 Co.  This  is  indeed  the  lead- 
ing Cafe,  and  to  which  almofl:  all  the  other  Cafes  upon  the  Subject  of  Libels  do 
refer;  and  I muft  infift  upon  faying.  That  according  as  this  Cafe  feems  to  be 
underftood  by  the  and  Mr.  Attorney,  it  is  not  Law  at  this  Day : For  tho' 

I own  it  to  be  bale  and  unworthy  to  fcandalize  any  Man,  yet  I think  it  is  even 
villainous  to  fcandalize  aPerfon  of  public  Charadler,.  and  I will  go  fo  far  into  Mr. 
Attorney’s  Doctrine  as  to  agree,  that  if  the  Faults,  Miftakes,  nay  even  theVices  of 
inch  a Perfon  be  private  and  perfonal,  and  don’t  affeft  the  Peace  of  the  Public, 
or  the  Liberty  or  Property  of  ourNeighbour,  it  is  unmanly  and  unmannerly  to 
expole  them  either  by  Word  or  Writing:  But  when  the  Ruler  of>  a People 
brings  his  perfonal  Failings,  but  much  more  his  Vices,  into  his  Adminiftrationj 
and  thePeople  find  themfelves  aftffted  by  them,  either  in  theirLiberties  or  Pro- 
perties, that  will  alter  the  Cafe  mightily,  and  all  the  high  Things  that  are  laid 
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in  Favour  of  Rulers,  and  of  Dignities,  and  upon  the  fide  oi  Power,  will  not  be 
able  to  flop  People’s  Mouths  when  they  feel  themfelvcs  oppreffed,  I mean  in  a 
fltee  Government : It  is  true,  in  Times  paft,  it  was  a Crime  to  fpeak  Truth,  and 
in  that  terrible  Court  of  Star  Chamber,  many  worthy  and  brave  Men  fuftcred 
fbr  fo  doing,'  and  yet  even  in  that  Court,  and  in  thole  bad  Times,  a great  and 
good  Man  durfl:  fay,  what  I hope  will  not  be  taken  amifs  of  me  to  fay  in  this 
Place,  to  xoiti  The  yraSHee  of  Informations  for  Libels,  is  a Sword  in  the  Hands  of  a 
wicked  King,  and  an  arr  and  Coward,  to  cut  down  and  defiroy  the  Innocent',  the  one 
cannot,  becaiife  of  his  high  Station,  and  the  other  dares  not,  becaiife  of  his  Want  of 
Courage,  revenge  himfejf  in  another  Manner, 

yh.  Attorney.  Vmy  Mx.  Hamilton,  have  a Care  what  you  fay,  don’t  go  too 
far  neither:  I don’t  like  thofe  Liberties. 

Mr.  Hamilton.  Sure  Mr.  Attorney,  you  won’t  make  any  Applications ; all  Men 
aoree  that  we  are  governed  by  the  bell:  of  Kings,  and  I cannot  fee  the  Meaning 
o?  Mr.  Attorney’s  Caution;  my  well  known  Principles,  and  the  Senle  I have  of 
theBleliings  we  enjoy  under  nis  prefentMa jelly,  makes  it  impollible  for  me  to 
err,  and  l°hope,  even  to  be  fufpefled,  in  that  Point  ofDuty  to  my  King.  May 
it  pleafe  your  Honour,  I was  laying.  That  notwithllanding  all  tbeDuty  and  Re- 
verence claimed  by  Mr.  Attorney  to  Men  in  Authority,  they  are  not  exempt 
from  obferving  the  Rules  of  common  Juftice,  either  in  their  private  br  public 
Capacities;  the  Laws  of  our  Mother-country  know  no  Exemption : It  is  true, 
Men  inPower  are  harder  to  be  come  at  for  Wrongs  they  do,  either  to  a private 
Perfdn,  or  to  the  Public;  efpecialiy  aGovernour  in  the  Plantations,  where  they 
infill  upon  an  Exemption  from  anlwering  Complaints  of  any  Kind  in  their  own 
Government : We  are  indeed  told,  and  it  is  true,  they  are  obliged  to  anfwer  a 
Suit  in  the  King’s  Courts  at  FFefimmfier,  for  a Wrong  done  to  anyPerfon  hen  • 
But  do  we  not  know  how  impra£lkable  this  is  to  molt  Men  among  us,  io  I 'ave 
their  Families  fwho  depend  on  their  Labour  and  Care  for  their  Livelihcod;  and 
carry  Evidences  to  Brittain,  and  at  a great,  nay,  a far  greater  Expence  than  al- 
moft  any  of  us  are  able  to  bear,  only  to  profecute  a Governour  for  an  Jnjury 
done  here:  But  when  tbeOpprelfion  is  general,  there  is  no  Remedy  even  that 
Way,  no,  our  Conftitution  has  (blelfed  be  God)  given  us  an  Opportunity,  .if  not 
rp  have  fuchVvh’ongs  redrelfed,  yet  by  our  Prudence  and  Refolurion  we  may  in 
a great Meafure  prevent  the  committing  of  fuchW’rongs,  by  making  a Gover- 
nour fenlible  that  it  is  his  intereft  to  be  jull  to  thofe  under  nis  Care;  for  fuch  is 
the  Senfe  that  Men  in  general  (I  mean  Freemen)  have  of  common  juftice,  that 
when  they  come  to  know  that  a chief  Magiftrate  abules  the  Power  with  which 
he  is  trufted  for  the  good  of  the  People,  and  is  attempting  to  turn  that  very 
Power  againft  the  Innocent,  whether  of  high  or  low  Degree,  I lay.  Mankind 
in  p'eneral,  feldom  fail  to  inrerpofe,  and  as  far  as  they  can,  prevent  the  Deftnic- 
tio'n  of  their  Fellow-Subjeffs:  And  has  it  not  often  been  feen  (and  I hope  it  will 
always  be  feen)  that  when  the  Reprefentatives  of  a free  People  are  by  juft  Re- 
prefentations  or  Remonllrances,  made  fenfible  of  the  Sufferings  of  their  Fellow- 
Subiefls,  by  the  Abufe  of  Power  in  the  Hands  of  a Governour,  they  have  de- 
clared, (and  loudly  too)  that  rhev  were  not  obliged  by  any  Lav/  to  fupport  aGo- 
vernonr  who  goes  about  to  deftroy  a Province,  or  Colony,  or  their  Priviledges, 
which  by  hisMajefty  he  was  appointed,  and  by  the  Law  he  is  bound  to  prote£l 
and  encourage:  But  1 pray  it  may  be  confidered  of  what  Ufe  is  this  mighty 
Priviledge,  if  every  Man  that  luffers  mull  be  filent?  And  if  a Man  miuft  be  tak- 
en up  as  a Libeller,  for  telling  his  lufferings  to  his  Neighbour  ? I know  it  may 
be,  anfwered.  Have  you  not  a Legijlature  ? Have  yon  not  a Hoiije  of  Reprejentatives 
to  whom  you  maj  complain?  And  to  this  I anfwer,  we  have:  But  what  then?  Is 

an  Afl'embly  to  be  troubled  with  every  Injury  done  by  a Governour?  Or  are 
k they  to  hear  of  nothing  but  what  thofe  in  the  Adminiftration  will  pleafe  to  tell 

them?  Or  what  Sort  of  a Trial  muft  a Man  have?  And  how  is  he  to  be  remedi- 
ed,' efpecialiy  if  the  Cafe  were,  as  I have  known  it  to  happen  \rv  America  in  my 
Time ; That  a G'pvernoui'  who  has  Places  (1  will  not  fay  Penfions,  for  I believe 
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ihfey  feldom  give  that  to  atiothter,  which  they  can  take  to  themfelves)  to  beftoWy 
and  can  or  will  keep  the  fatne  AfTembly  (after  he  has  modelled  them  .rQ  &s  tp 
get  a Majority  of  the  Houfe  in  ihis  Intereft}  for  near  twice  feven  Yep's  together? 
i pray  whatRedrefs  is  to  be  expected  for  an  honed  Maoi  who  makes  his  Com- 
plaint againd  a Governour  to  anAfTembly,  who  may  properly  enough  be  daid 
to  be  made  by  the  fame  Goverhour,  againd  whom  the  Complaint  is  made?-  The 
Thing  anfwers  irlelf:  No,  it  is  natural,  it  is  aPriviledge,  I will  go  farther,  it  is 
a Right  which  all  Freemen  claim,  and  are  entitled  to  complaint  w hen  they  are 
hutp;  they  have  aRight  publickly  to  remondrate  the  Abufes  ot  Power,  in  the 
dronged  Terms,  to  put  their  Neighbours  upon  their  Guard,  againd  the  Craft  or 
opdn  Violence  of  Men  in  Authority,  and  to  affert  with  Courage  the  Senfe  they 
ha\^e  of  theBleffings  of  Liberty,  the  Value  they  put  upon  it,  and  their  Refoluti- 
on  at  all  Hazards  to  preferve  it,  as  one  of  the  greated  Bledings  Heaven  can  .be- 
dolw:  And  when  a Houfe  of  Adembly  compofed  of  honed  Freemen  fees  the 
geiOeralBent  of  the  People’s  Inclinations,  that  is  it  which  mud  and  will  (I’m  fure 
It  (bught  fo)weigh  with  a Legiflature,  in  fpite  of  all  the  Craft,  Carreding  andCa- 
joikling,  made  ufe  of  by  a Governour,  to  divert  them  from  hearkning  to  the 
Vclice  of  their  Country : As  we  all  very  well  underdand  the  true  Reafon,  why 
Gentlemen  rake  fo  much  Pains  and  make  fuch  great  Intered  to  be  appointed 
Gpvernours,  fo  is  rheDefign  of  their  Appointment  not  lefs  manifed  : We  know 
hijsMajedy’s  gracious  Intentions  to  hisSubjecfs;  he  delires  no  more  than  that 
hi|S  People  in  the  Plantations  fhould  be  kept  up  to  their  Duty  and  Allegiance  to 
tljcCvown  of  Great-Bfitaw^  that  Peace  may  be  preferved  amongd  them,  and 
Ji  ^dice  impartially  adminidred;  that  wF  may  be  g'overned  fo'as  to  render  us 
uf'eful  to  our  Mother-country,  by  encouraging  us  to  make  and  raife  fuch  Com- 
m odities  as  may  be  ufeful  xoGreat-Britain:  Bur  will  any  one  fay,  that  all  or  any 
ot'  thefe  good  Ends  are  to  be  efieded,  by  aG'ovcrn.our’s  fetting  his  People  toge- 
th  ter  by  the  Ears,  and  by  theAffidance  of  one  Part  of  the  People,  to  plague  and 
p lunder  the  other?  The  Commidion  whieh  Governours  bear,  while  they  exe- 
cute the  Powers  given  them,  according  to  the  intent  of  the  Royal  Grantor,  ex- 
ppelfed  in  their  Commiffions,  requires  and  defervtis  very  great  Reverence  and 
SiUbmidion  j but  when  a Governour  departs  from  the  Duty  enjoined  him  by  hjs 
S;t>vereign,  and  acts  as  if  he  was  Icfs  accountable  than  the  Royal  Hand  that  gave 
Him  all  that  Power  and  Honour  which  he  is  .poffeifed  of;  tDis  fets  People  upon 
t,tXamining  and  enquiring  into  the  Power,  Authority  and  Duty  of  fuch  a Magi- 
fiftrate,  and  to  compare  thofe  with  his  Conduct,  and  jud  as  far  as  they  find  he 
idxceeds  the  Bounds  of  his  Authority,  or  falls  fhort  in  doing  impartial  Judiee  to 
vithe  People  under  his  Adrainidration,  fo  far  they  very  often,  in  return,  come 
'ilhort  in  their  Duty  to  fuch  a Governour;  For  Power  alone  will  nor  make  a Man 
beloved,  and  I have  heard  it  obferved.  That  the  Man  who  was  neither  good 
ti or  wife,  before  his  being  made  a Go  vernour,  never  mended  upon  his  Prefer- 
ment, but  has  been  generally  obfervc^‘d  to  be  worfe:  For  Men  who  are  not  en- 
dued with  Wifdom  and  Virtue,  can  oiily  be  kept  in  Bounds  by  the  Law;  and  by 
diow  much  the  further  they  think  the.mfelves  out  of  the  Reach  of  the  Law,  by 
:fo  much  the  more  wicked  and  cruel j'tlen  are;  1 wifh  there  were  no  Indances  of 
hhe  Kind  at  this  Day ; And  whereveip  this  happens  to  be  the  Cafe  of  a Gover- 
rnour,  unhappy  are  the  People  under!;  his  Adminidration,  and  in  the  End  he  will 
Tnd  himfelffb  too;  for  the  People  ^ill  neither  . love  him,  nor  fupport  him;  I 
make  no  Doubt  but  there  are  thofe  here,  who  are  zealoufly  concerned  for  ths 
Succefs  of  this  Profecution,  and  yet  1 hope  they  are  not  many,  and  even  fome 
of  thofe,  I am  perdiaded  (when  they  conlider.what  Lengths  fuch  Profecutions 
may  be  carried,  and  how  deeply  the  Liberties  of  the  People  may  be  affeided 
by  fuwhMeans)  will  not  all  abide  by  their  prefent Sentiments ; I fay.  Not  all:  For 
theMan  who  from  an  Intimacy  and  Acquaintance  with  a Governour  has  con- 
ceived a perfonal  Regai'rd  for  him;  theMan  who  has  felt  none  of  the  Strokes  of- 
his  Power;  theMan  wpo  believes  that  a Governour  has  a Regard  for  him  and 
confides  in  him,  it  is  natural  for  fuch  Men  to  wifh  well  to  the  Affairs  of  fuch  a 
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Governour;  and  as  they  may  beMen  of  Honour  and  Generofity,  may,  andno^ 
doubt  will,  wifli  himSuccels,  fo  far  as  the  Rights  and  Priviledges  of  tneif  Fel- 
low Citizens  are  not  affeded : But  as  Men  of  Honour,  I can  apprehend  nothing 
from  them;  they  will  never  exceed  that  Point;  There  are  others  that  are  un- 
der ftronger  Obligations,  and  thofe  are  fuch  as  are  in  fome  Sort  engaged  in  Sup- 
port of  a Governour’s  Caufe,  by  their  own  or  their  Relations  Dependance  on 
his  Favour,  for  fomePoft  or  Preferment  J fuch  Men  have  what  is  commonly  cal- 
led Duty  and  Gratitude  to  influence  their  Inclinations,  and  oblige  them  to  go 
his  Lengths:  I know  Men’s  Interefts  are  very  near  to  them,  and  they  will  do 
much,  rather  than  forego  the  Favour  of  a Governour,  and  a Livelihood  at  the 
fame  Time;  but  I can  with  very  juft  Grounds  hope,  even  from  thofe  Men, 
whom  I will  fuppofe  to  beMen  of  Honour  and  Confcience  too,  that  wlienthey 
fee  the  Liberty  of  their  Country  is  in  Danger,  either  by  their  Concurrence,  or 
even  by  their  Silence,  they  will,  like  and  like  themfelves,  freely  make 

a Sacrifice  of  any  Preferment  or  Favour  rather  than  be  acceffary  to  deftroying 
the  Liberties  of  their  Country,  and  entailing  Slavery  upon  their  Pofterity : There 
are,  indeed,  another  fet  ofMen,  of  whom  1 have  no  Hopes#  I mean  fuch,  who 
lay  afide  alL  other  Confiderations,  and  are  ready  to  join  with  Power  in  any 
Shapes,  and  with  any  Man,  or  Sort  ofMen,  by  whofe  Means  or  Intereft  they 
may  be  aflifted  to  gratify  their  Malice  and  Envy  againft  thofe  whom  they  h.jve 
been  pleafed  to  hate ; and  that  for  no  other  Reafon,  but  becaufe  they  ;are 
Men  of  Abilities  and  Integrity,  or  at  leaft  are  poffefTed  of  fome  valuable  Qualities 
far  fuperior  to  their  own:  But  as  Envy  is  the  Sin  of  the  Devil,  and  therefore 
very  hard,  if  at  all,  to  be  repented  of,  I will  believe  there  are  but  few  of  this  de- 
teftable  and  worthlefs  Sort  ofMen,  nor  will  their  Opinions-  or  Inclinations  have 
any  Influence  upon  this  Trial.  But  to  proceed;  I beg  Leave  to  infift^  That  the 
Right  of  complaining  or  remonftrating  is  natural;  and  the  Reftraint  upon  this  na- 
tural Right  is  the  Law  only,  and  that  thofe  Reftraints  can  only  extend  to  what  is 
falfe.’Fovas  it  is  Truth  alone  which  can  excufe  or  juftify  any  Man  for  complain- 
infy  of  a bad  Adminiftration,  I as  frankly  agree,  tliat  nothing  ought  to  excufti  a 
Man  who  raifes  a falfe Charge  or  Accufation,  even  againft  a private Perfon,  arid 
that  no  manner  of  Allowance  ought  to  be  made  to  him,  who  does  fo  againft  a 
publickMagiftrate,  Truth  ought  to  govern  the  whole  Affair  of  Libels,  and  yet  the 
Party  accufed  runs  Rifque  enough  even  then  ; for  if  he  fails  of  proving  every 
Tittle  of  what  he  has  wrote,  and  to  the  Satisfaftion  of  the  Court  and  Jury  toci, 
he  may  find  to  his  Coft,  that  when  the  Profecution  is  fet  on  Foot  by  Men  iia 
Power,  it  feldom  wants  Friends  to  Favour  it;  And  from  thence  (it  is  fakl)  has 
arifen  the  great  Diverfity  of  Opinions  among  Judges,  about  what  Words  were  or 
were  not  fcandalous  or  libellous;  I belive  it  will  be  granted,  that  there  is  not 
greater  Uncertainty  in  any  Part  of  the  Law,  than  about  Words  of  Scandal ; it 
would  be  mifpending  of  the  Court’s  Time  to  mention  the  Cafes;  they  may  ha 
laid  to  benumberlefs  ’,and  therefore  the  utmoftCare  ought  to  be  taken  in  follow  - 
ing Precedents ; and  the  Times  when  the  Judgments  were  given,  which  are  quot- 
ed for  Authorities  in  the  Cafe  of  Libels,  are  much  to  be  regarded:  1 think  it  wilL 

be  agreed.  That  ever  fince  the  Time  of  the  Star  Chamber,  where  the  moft  arbi- 
trary and  deftruflive  Judgments  and  Opinions  were  given,  that  ever  an  Englijh- 
man  heard  of,  at  leaft  in  his  own  Country  : I fay,  Profecutions  for  Libels  fince  the 
Time  of  that  arbitrary  Court,  and  until  the  glorious  Revolution,  have  generally 
been  fet  on  Foot  at  the  Inftance  of  theCovvn  or  its  Minifters;  and  it  is  no  fmall 
Reproach  to  the  Law,  that  thefe  Profecutions  were  too  often  and  too  much  coun- 
tenanced by  the  Judges,  who  held  their  Places  atPlcafure,  (a  difagreeable  Tenure 
to  any  Officer,  but  a dangerous  one  in  the  Cafe  of  a Judge. ) To  fay  more  to 
this  Point  may  not  be  proper:  And  yeti  cannot  think  it  unwarrantable  to  ftlew 

the  unhappy  Influence  that  a Sovereign  has  fome  Times  had,  not  only  upon 
Judges,  but  even  upon  Parliaments  themfelves. 

It  has  already  been  Ihewn,  how  the  Judges  differed  in  their  Opinions  about 
the  Nature  of  a Libel,  in  the  Cafe  of  the  feven  Bifliops:  There  you  fee  three 

Judges 


Judges  of  orie  Opinion,  that  is>  of  a wrong  Opinion,  in  the  Judgment  of  the  hefi 
^Qn'in  England.,  and  one  Judge  of  a right  Opih  on.  riow  unhappy’ itiighf  ht 
have  been  for  all  o us  at  this  Jay,  if  that  Jury  had  underftood  the  Words  iii  that 
Information  as  the  Court  did  ? Or  it  they  had  left  it  to  the  Court,  to  judge  whe-; 
ther  the  Petition  of  the  Bilhops  was,  or  was  not  a Libel?  Nb,  they  took  upon 
them,  to  their  immortal  Honour!  to  det;rmu1e  both  Law  and  FaB,  and  to  nn-. 
derjiana  the  Petition  of  the  Oifhops  to  he  no  Libeh.^  that  is.,  to  c\>ntain  noFalficod  nor 
Sedition,  and  therefore  found  them  Not  Guilty.  And  rematkable  is  the  Cafe  o£ 
Sir  Samuel  Barnardifion,  who  was  fined  ^.io,ooo  for  writing  a Letter,  in  which^ 
it  may  be  faid,  none  law  any  Scandal  or  Fajfrood  but  the  Cotnt  and  jury; 
for  that  Judgment  was  afterwards  looked  upon  as  a ciuel  and  detefiable  Judg- 
mcnr,  and  theiefore  was  reveifed  by  Parliament : 'v'^any  more  indances  might 
be  given  of  the  Complaifance  of  Court-judges,  about  thofe  Times  and  before; 
but  i will  mention  orily  one  Cafe  more,  and  that  is?  the  Cafe  of  Sve  Edward  Hales, 
who  tho’  a Roifian  Cathohci  was  by  King  ii.  pieferred  to  be  a ColonJ  of 

his  Army,  notwithdanding  the  Statute  of  zy  Cba.  zd.  ihap.  z.  l y which  it  is  pro- 
vided, That  every  one  that  accepts  of  an  Office,  Civil  or  Military,  &c.  fall  take 
tbeOatbs,fubfcribe  the  Declaration,  and  take  toe  Sacrament i,  within  three  Months,  See, 
otherwije  he  is  difabled  to  holdfitcb  Office,  and  the  Grant  for  the  fame  to  be  nidi  and. 
void,  and  tbeParty  to  forfeit  £.^00.  Sir  Edward  Hales  did  nor  take  the  Cams  oc 
Sacrament,  and  was  profccutcd  for  the  £‘.500  for  excicding  theUffice  of  a Colo- 
nel by  theSpace  of  thiecMonths,  without  conforming  as  lii  ihe  Act  is  directed: 
Sir  Edward  pleads,  Thai  the  King  by  his  Letter  s Latent  did  dijpenje  with  bis  taking 
the  Oaths  and  Sacraments,  and  fubfcribing  the  Declaration,  and  bad  pardoned  the  Lore- 
fcitiire  of  £.yoo.  Mnd  whether  tbe  King’s  Dijpenjation  was  good,  again  ft  the  J aid  MB 
:f  Par liarnent,  was  the  fi^ieftion : i fhall  mention  no  nvjrc  of  this  Cafe,  than 
Ihew  how  in  the  Reign  or  an  arbitrary  Princ\,  where  Judg-.s  hold  their  Seats  ac 
Pleafure,  their  Determinations  have  not  always  been  fuch  as  to  make  Prece- 
dents of,  but  theComrary ; and  fo  it  happened  in  this(  afe,  where  it  was  fb~ 
lemnly  judged,  That  notwithjianding  this Hd  of  Parliament,  made  in  the  JirongeJi 
Terms,  for  Prefervation  of  the  Protejiant  Relgion,  That  yet  the  King  had,  by  his 
Royal  Prerogative,  a Power  to  dijpenje  with  that  Law  and  Sir  Edward  Hales  was 
acquitted  by  the  Judges  accordingly : So  the  King’s  Difpenfing  Power,  being 
by  the  judges  fet  up  above  the  Aft  of  Parliament,  this  Law,  which  the  People 
looked  upon  as  their  chief  Security  againit  Popery  and  arbitrary  Power,  was  by 
this  fudgment  rendered  altogether  ineffcHual:  But  this  Judgment  is  fufficiently, 
e-Kpo*fed*by  Sir  Edward  Atkins,  late  one  of  the  judges  of  the 
Court  of  Common  Pleas,  in  \i,s  Enquiry  into  the  Kings  Power 
of  dijpenfing  with  pcenal  Statutes-,  where  it  islhewn,  Whoit  rbas 
that  fir fi  invented  Dilpenfations ; how  they  came  into  England; 
what  ill  Ufe  has  been  made  of  them  there  ,•  and  all  this  principally 
owing  to  the  Countenance  given  them  by  the  ffudges:  He  fays  of  the  Difpenfing 
Power  * The  Pope  was  the  Pnventor  of  it]  our  Kings  have  borrowed 
it  from  them ; an  I the  'fudges  have  fboni  Time  to  Time  nurjed  and  * Poftfeript  to  the 
dr e fed  it  up,  and  when  it  Countenance ; and  it  is  ftill  upon  the  5^;, 

Growth,  cind  encroaching  ’till  it  has  almofi  fubverted  all  Law,  and 
made  the  Regal  Power  aafolute  if  not  diffolute:  This  feems  not  ohiy  to  ftiew  ho\v 
far  Judges  nave  been  influenced  by  Power,  and  how  little  Cafes  of  this  Sort, 
where  the  Prbi  ogative  has  been  inQiieftion  in  former  Reigns,  a e to  be  relied  up- 
on for  Law:  But  i think  it  plainly  fhews  too,  that  a Man  may  ufe  a greatei: 
Freedom  with  the  Power  of  his  Sovereign  and  the  Judges  in  Great-Bntain,  than 
it  feems  he  may  with  the  Power  of  aGovernour  in  the  Plantations,  who  is  but 
a' Fellow Subjedtr  Are  thefe  Words  \vith  which  we  are  charged  like  rhefc?  Do‘ 
Mr.  Zra^rr’s  Papers  contain  ariy  fuch  Freedoms  \vith  hisGovernour  or  his  Coun- 
cil, ss  Sic  Edward  Atkins  has  taken,  with  the  Regal  Power  and  the  Judges  in  Ena 
gland'l  And  yet  I neyer  heard  of  any  Information  brought  againd  him  forthcB 
Freedom’S;  H 
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then  upon  the  whole,  there  is  fo  great  an  Uncertainty  among  Judges  (learned 
and  great  Men}  in  Matters  ot  this  Kind  ; If  Power  has  had  fo  great  an  Influ- 
ence on  Judges;  how  cautious  ought  we  to  be  in  determining  by  their  Judg- 
ments, efpecially  in  the  Plantations,  and  in  the  Cafe  of  Libels?  There  is  Hereiy 
in  Law  as  well  asin Religion,  and  both  have  Changed  very  much;  and  we  well 
know  that  it  is  not  two  Centuries  ago  that  a Man'  would  have  been  burnt  as  an 
Heretick,  for  owning  flich  Opinions  in  Matters  of  Religion,  as  are  publickly 
wrote  and  printed  at  this  Day : They  were  fallible  Men,  it  feems,  and  we  take 
theLiberty  not  only  to  differ  from  them  in  Religious  Opinions,  but  to  condemn 
them  and  their  Opinions  too;  and  I muff  prefume  that  intakingthefeFreedoms 
in  thinking  and  fpeaking  about  Matters  of  Faith  or  Religion,  we  are  in  the  Right; 
For,  tho’  it  is  faid  there  are  very  great  Liberties  of  this  Kind  taken  in  Nm-V 
yet  I have  heard  of  no  Infoitnation  preferred  by  Mr.  Attorney  for  any  Offences 
of  this  Sort:  From  which  I think  it  is  pretty  clear.  That  in  New-V orkj-  a Man 
may  make  very  free  with  his  God,  but  he  mufl:  take  fpecialCare  what  he  fays 
of  his  Governour ; It  is  agreed  upon  by  allMen  that  this  is  a Reign  of  Liberty, 
gnd  while  Men  keep  within  the  Bounds  of  Truth,  I hope  they  may  with  Safety 
both  fpeak  and  write  their  Sentiments  of  theCondu£f  ofMen  in  Power, ■ I mean’ 
of  that  Part  of  their  Conduvff  only,  which  affefts  theLiberty  or  Properry  of  the 
People  under  their  Adminiftrarion  ; were  this  to  be  denied,  then  the  next  Step' 
may  make  them  Slaves  .*  For  what  Notions  can  be  entertained  of  Slavery,  be-*, 
yond  that  of  fuffering  the  greateft  Injuries  and  OppreffionS,jkvithout  theLiberty 
of  complaining  ; or  if  they  do,  ro  be  deftroyed.  Body  andEftate,  for  fo  doingl^ 
It  is  faid,  and  infifted  on  by  Mr.  Attorney,  7 hat  GovevnmenUs  a f acred  Things 
That  it  irto  he  Jupported  and  reverenced;  It  is  Government  that  preteBs  our  Perjons 
and  Edates ; That  prevents  Treafons^  Murders^  Rtbheries^  Riots^  and  all  the  i rain 
0/  Evils  that  overturns  Kingdoms  and  States^  and  ruins  particular  Perjons ; and  if 
ihofe  in  theAdminiJiration^  ejpecially  the  Supreme  Magifirate,  mud  have  all  their  Con- 
duit cenfuredhy  private  Men-,  Government  cannot  JubJiJi:  This  is  called  aLicentionf- 
nefs  not  to  he  tolerated : It  is  faid,  I'hat  it  brings  the  Rulers  of  the  People  into  Con- 
tempt-, and  their  Authority  not  to  he  regarded,  and  fo  m the  End  the  Laws  cannot  he 
fut  in  Execution : Thefe  I fay,  and  /uch  as  rhefe,  are  the  general  Topicks  infift- 
ed upon  by  Men  in  Power,  and  their  Advocates:  But  I wifh  it  might  be  con-’ 
fidered  at  the  fame  Time,  how  often  it  has  happened,  that  the  Abufe  of  Power 
has  been  the  primary  Caufe  of  thefe  Evils,  and  that  it  was  the  injuftice  and  Op-' 
preflion  of  thefe  greatMen,  which  has  commbnlv  brought  them  into  Contempt’ 
with  the  People:  TheCraft  and  Art  of  fuch  Men  is  great,  and  who,  that  is  the 
leafl:  acquainted  with  Hiftory  or  Law,  can  be  ignorant  of  the  fpecious  Pretences,' 
which  have  often  been  made  ufe  of  by  Men  in  Power,  to  introduce  arbitrary 
Rule,  and  deflroy  the  Liberties  of  a free  People  : I will  give  two  Ii.ftanccs;  and' 
as  they  are  Authorities  not  to  be  denied,  nor  cad  be  mifunderftood,  1 prefume 
rhey  will  be  fufficient. 

The  firfl:  is  the  Statute  of  o,d.  of  Hen.  7.  Cap.  i.  The  Preamble  of  the  Statute 
will  prove  all,  and  more  than  I Lave  alledged  : It  begins,  ‘ The  King  our  6bw- 

* reign  Lord,  rememhereth  how  hy  unlawful  Maintenances,  giving  of  Liveries,  Signs 
‘ and  Tokens,  &.c.  untrue  Demeanings  of  Sheriffs  in  making  of  Pannels,  and  other 
‘ untrue  Returns,  hy  taking  of  Money,  hy  Injuries,  hy  great  Riots  and  unlawful  Af- 

* femhlies;  the  Policy  and  good  Rule  of  this  Realm  is  almofi  fuhdued ; and  for  the  not 
“ piinijhing  thefe  Inconveniencies,  and  hy  Occajion  of  the  Premiffes,  little  or  nothing  _ 
‘ inay  he  found  hy  Inquiry  &c.  to  the  IncreaJe  of  Murders,  &c.  and  Vnfureties  of  all 
” Men  living,  and  Loffes  of  their  Lands  and  Goods P 

Here  is  a fine  and  fpecious  Pretence  for  introducing  the  Remedv,  as  it  is  cal- 
led, which  is  provided  by  this  A£f,  that  is,  inftead  of  being  lawfully  accufed  by 
24  good  and  lawful  Men  of  the  Neighbourhood,  and  afterwards  tried  by  iz  like 
lawful  Men,  here  is  a Power  given  to  the  Lord  Chancellor,  LordTreafurer,  the 
Keeper  of  the  King’s  privy  Seal,  or  two  of  them,  calling  to  them  a Bifhop,  a' 
temporal  Lord,  and  ocher  greatMen  mentioned  in  the  Aft,  (who,  it  is  to  be 

obferved‘ 
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bbferved,  were  all  to  be  Dependants  on  the  Court)  to  receive  Iriforrnatioii 
gainft  any  Perfon  for  any  of  the  Misbehaviours  recited  in  that  and  by  theii 
Difcretiori  to  examine,  and  to  puniftl  them  according  to  their  Demerit: 

The  lecond  Statute  I propofed  to  mention,  is  the  i\th  of  the  lame  King,^ 
Chap.  ^d.  the  Preamble  of  which  A£l  has  the  like  fair  Pretences  as  the  formciT 
For  the  King  calling  to  his  Remembrance  the  good  Laws  made  againji  the  receiving,  ojf 
Liveries,  &c.  unlawful  Extortions:^  Maintenances,  Embracery,  dec.  unlawfiil  Games} 
Slc.  and  many  other  great  Enormities,  and  Offences^  committed  againji  many  good 
Statutes,  to  the  Dijpleafufe  of  Almighty  God,  which,  the  A£l  fays,  could  not,  nor 
yet  can,  be  conveniently  punijed  by  the  due  Order  of  the  Law.,  except  it  were  firjl. 
found  by  iiMen,  &c,  which,  for  the  Caufes  aforefaid,  will  not  find,  nor  yet  prejent 
the  Truth  i And  therefore  the  fame  Statute  direfts,  that  the  ^U'ftices  of  Affi'ze,  and. 
ffuliices  of  the  Peace',,  {hall,  upon.  Information  for  the  King  before  them  made,  have- 
full  Power,  by  their  Diferetion,  to  hear  and  determine  'all  Juch  Offences : _ 

Here  are  tWoStatutes  that  are  allowed  to  have  given  the  d-epeft  Wound  toj 
the  Liberties  of  the  People  of  Englaiul,  of  any  that  1 remember  to  have  beeit 
made,  unlefs  it  may  be  faid,  that  the  Statute  made  in  the  Time  of  Henry  gth, 
by  which  his  Prodamatiohs  were  to  have  theEfrefl;  of-  Laws,  might  in  its Con- 
fequence  be  worfe:  And  yet  we  fee  the  plaufible  Pretences  found  out  by  the 
great  Men  to  procure  thefe  Ads  : And  it  may  judly  be  faid,  that  by  thofe  Pre- 
tences the  PeOjjle  of  England  were  cheated  or  awed  into  the  Delivering  up  them 
ancient  and  facteo  Right  of  Trials  by  Grand  and  Petit  Juries:  1 hope 
to  be  exCufed  for  this  Eyprellion,  feeing  my  Lord  Cofer  calls  it  an  tin-  4 inmt- 
fufi  arid  jirdnge  AB,  that  tended  in  its  Execution  to  the  great  Dijpleajiire 
of  Almighty  God,  and  the  utter  Subvh  Jion  of  the  common  Law.  , 

1 hefe,  1 think,  make  o'ut  what  1 afledg'ed,  and  are  flagrant  Inftances  of  the 
Influence  of  Men  in  Power,  even  upon  the  Reprefentatives  of  a wholeKingdom„ 
From  all  which  1 hope  it  vvill  be  agreed,  that  it  is  a Duty  which  all  good  Men 
Owe  to  their  Colintrv,  to  guard  againfl  the  unhappy  Influence  of  ill  Men,  when 
iiitrufted  with  Power,  and  efpecially  ag*ainfl  their  Creatures  and  Dependants,, 
who,  as  they  are  generally  more  fleceffitous,  are  fureiy  more  covetous  and  crude 
But  it  is  wortiiy  of  Obfervation,  that  tho’  the  Spirit  of  Liberty  was  born  down 
tind  obprdfed  in  England  at  that  Time,  yet  it  w^as  not  loff‘,  for  the  Parliamenc 
laid  hold  of  the  firit  Opportunity  to  free  the  Subjects  from  the  nnany  infuffera- 
bleOpprellions  and  Outrages  committed  upon  their  Perfons  and  Eiates  by  Co- 
lour of  thefe  Acts,  the  lait  of  which  being  deemed  the  moft  grievous,  was  re- 
pealed in'th^  firft  Year  of  Hen.  %th.  Tho’  it  is  to  be  obferved,  ih^iHen.yth.  and 
his  Creatures  reap’d  fiich  great  Advantages  by  the  grievous  Opprdfions  and  Ex- 
adions,  grinding  the  Faces  of  the  poor  Sub jeas,  as  my  Lord  Coke  fays,  by  Colour 
bf  this  Statute  by  Information  only,  that  a Repeal  of  this  Act  could  never  be  ob- 
tained during  the  Life  of  that  Prince:  The  other  Statute  being  the  favourite  Law 
for  fupportino' arbitrary  Povver,  was  continued  much  longer:  The  Execution 
of  it  was  by  t^e  great  Men  of  the  Realm  ; arid  how  they  execu  ted  it,  the  Senfe  • 
6f  theKingdom,  expreffed  in  the  lytb  of  Charles  ift.  (by  which  the  Court  of 
Star  Chandler,  the  Soilwhereinformatioris  grew  fankeft)  will  belt  declare:  In 

that  Statute  Magna  Cbarta,  and  the  other  Statutes  made  in  the  Time  of  Edw.  '^d. 
which  I think,  are  no  lefs  than  five,  are  particularly  enumerated  aS  A£ls,  by 
which  the  Liberties  and  Priviledges  of  tfre  People  of  England  vetxt  fecured  to 
them,  againfl  fuch  oppreffive  Courts  as  the  Star  Chamber,  arid  others  of  the 
like  Jurifdiclion  j arid  the  Reafon  affigned  for  their  pulling  down  the  Star  Cham- 
ber, is,  That  the  Proceedings,  Cenjures  and  Decrees  of  the  Court  of  Star  Chamber y 
even  tho'  the  great  Men  of  the  Realm,  may  and  a Bifhop  too(  'noiy  M^n)  were  fudges, , 
had  by  Experience  been  found  to  be  an . intolerable  Burthen  to  the  SubyeB,  and  the 
Means  to  introduce  an  arbitrary  Power. and  Government'.  And  therefore  that  Court, 
was  taken  away,  with  all  the  other  Courts  in  that  Statute  mentioned,  having 
like  Jurifdiflion.  i J ft 
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i don’t  mention  this  Statute,  as  if  by  the  taking  away  the  Court  of  Star 
Chamber,  the  Remedy  for  many  of  the  Abufes  or  Offences  cenfured  there,  was 
like  wife  taken  awayj  no,  I only  intend  by  it  tofhevv,  that  the  People  of 
faw  clearly  the  Danger  of  trulting  their  Liberties  and  Properties  to  be  tried,  even 
by  the  greatelf  Men  in  the  Kingdom,  without  the  Judgment  of  a Jury  of  theic 
Equals  : They  had  felt  the  terrible  Lffefts  of  leaving  it  toi  thejudgment  of  thefe 
great  Men  to  fay  what  was  JcanJalous^  Jeditions^  falfe  or  ironical-.  And  if  the  Par- 
liament of  England  thought  this  Power  of  judging  waS  too  great  to  be  trufted 
with  Men  of  the  firft  Rank  in  the  Kingdom,  without  the  Aid  of  the  Jury,  how 
facred  fbever  their  Ciharacters  might  be,  and  therefore  reffored  to  the  People 
their  original  Right  of  Trial  by  juries:  1 hope  to  be  excufed  for  infiffing,  that 
by  the  judgment  of  a Parliament,  from  whence  no  Appeal  lies,  the  Jury  ar© 
the  proper  judges  of  what  is  falfe  at  leaft,  if  not  of  what  is  fcandalous  and  fedi* 
tious  ; 1 his  is  an  Authority  not  to  be  denied,  it  is  as  plain  as  it  is  greats  and  to 
fay,  that  this  Act  indeed  did  reftore  to  the  People  I'rials  by  Juries,  which  wait 
not  the  Praflice  of  the  Star  Chamber,  but  that  did  not  give  Jurors  any  new 
Authority,  or  any  Right  to  try  Matters  of  Law:  1 fay  this  Objeftion  will  noc 
avail;  for  1 muff  infift,  that  where  Matter  of  Law  is  complicated  with  Matter  o? 
Fa£f,  the  Jury  have  a Right  to  determine  both:  As  for  Inffancc,  upon  Indict- 
ment for  Murder,  the  Jury  may,  and  almoft  conflantly  do,  take  upon  them  tCK 
judge  whether  the  Evidence  will  amount  to  Murder  or  Manilaughter,  and  find 
accordingly;  and  I muft  fay,  I cannot  fee  why  in  oiirCafe,  the  Jury  have  not 
at  lealf  as  good  a Right  to  fay  whether  our  News  Papers  are  a Libel  or  no  Li- 
bel, as  another  Jury  has  to  fay  whether  killing  of  a Man  is  Murder  or  Man- 
flaughrer:  The  Right  of  the  Jury  to  find  fitch  a Verdi£t  as  they  in  their  Con- 
fcience  do  think  is  agreeable  to  their  Evidence,  is  fupported  by  the  Anthr'^’iy 
'oi  Baft  el’s  QeLio.^  in  Faghan’s  Reports,  135,  beyond  any  Doubt:  For,  in  thA 
Argument  of  that  Cafe,  the  Chief  Juitice  who  delivered  the  Opinion  of  the 
Court,  lays  it  down  for  Law,  1 hat  in  all  General  Ijfi/es,  as 
upon  Non  Cul.  in  Trefpafs,  Non  Tort.  Nul  Diii’eizin  in  AJ-  vmghan'%  Rep,  i^ow 
jize,  &G.  tbo’  it  is  Matter  of  Larv,  whether  the  Defendant  is  a 
Trefpajfer,  a Dijfeizer,  &c.  in  the  particular  Ca^  es  m IJJue,  yet  the  j^ttry  find  nef 
{as  in  a fpecial  FerdiSl'}  the  Fa£l  of  every  Caje,  leaving  the  Law  to  the  Court’,  but  find 
for  the  Plaintiff  or  Defendant  upon  the  JJjue  to  be  tried,  wherein  -tbej  rejolve  both 
Law  andFaEl  complicately:  It  appears  by  the  fame  Cafe,  that  tho’  the  difereeC 
and  lawful  Affiftance  of  the  Judge,  by  Way  of  /\dvice  to  the  Jury,  may  be  ufe- 
ful;  yet  that  Advice  orDireffion  ought  always  to  be  upon  Suppofition 
and  not  pojitive,  and  upon  Coercion : The  Rcafon  given  in  the  fame  144- 

Book  is,  Becaufe  the  ^udge  {as  jludge)  cannot  know  what  the  Evidence  is 
which  the  ff-ury  have,  (that  is)  be  can  only  know  the  Evidence  given  in  Court  % but 
the  Evidence  which  the  f/-ury  have,  may  be  of  their  ownKnowledge,  as  they  are  return^ 
ed  of  the  Neighbourhood:  They  may  alfo  know  from  their  own  Knowledge,  that  what 
is  fworn  in  Court,  is  not  true ; and  they  may  know  the  PVitneffes  to  be  fUgmati%ed,  to 
which  the  Court  may  be  Strangers:  But  what  is  to  my  Purpofe,  is.  That  fuppofe 
the  Court  did  really  know  all  the  Evidence  which  the  Jury  know,  yet  in  that 
Cafe  it  is  agreed.  That  the  Judge  and  Jury  may  differ  in  the  Refidt  of  their  Evi- 
dence, as  well  as  two  Judges  may,  which  often  happens  : And  in  Page  14s,  the' 
Judge  fubjoins  the  Reafon,  why  it  isnoCrime  for  a jm-y  to  differ  in  Opinion  from 
the  Court,  where  he  fays.  That  one  Man  cannot  fee  with  another’s  Eye,  nor  hear 
by  another’s  Ear, ; no  more  can  a Man  conclude  or  infer  the  Thing  by  another’s  Jjn- 
derfianding  or Reafoning:  From  all  which  I infift,  it  is  very  plain,  That  the  Jury 
are  by  Jmw  at  Liberty  (without  any  Affront  to  the  Judgment  of  the  Court)  to 
find  both  the  Law  and  the  Fact  in  our  Cafe,  as  they  did  in  the  Cafe  I am  fpeakin'g 
to,  which  1 will  beg  Leave  juft  to  mention,  and  it  was  this,  Mr.  Penn  andft/r<t^, 
being  (^takers,'  and  having  met  in  a peaceable  Manner,  after  being  fhut  out  of 
their  Meeting-Houfe,  preached  in  Grace-Church  Street,  in  London,  tO'  the  People 
^f  t-fieir  own  Perfuafion,  and  for  this  they  were  indifted;  and  it  was  faid.  That 
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they  with  other  Perfons^  to' the  Number  of  300,  unlawfully  and  tumuituoiifly  affemhlei^  *D 
to  the  Difiurbance  of  the  Peace,  &c.  To  which  they  pleaded  GwV/y  ; And  the  | 
Petit  Jury  being  fworn  to  try  the  Iffue  between  the  King  and  the  Prifoners,  that 
is,  whether  they  were  Guilty,  according  to  the  Form  of  the  Indiftment  ? Here 
there  was  no  Difpute  bu-t  they  were  aflembied  together,  to  the  Number  menti- 
oned in  the  Indidment : But  Whether^  that  Meeting  together  was  riotciifly,  tumul- 
tuiufy,  and  to  the  Difhirbance  of  the  Peace  ? was  the  (^eftion  : And  the  Court 
told  the  Jury  it  was,  and  ordered  the  Jury  to  find  it  fo  ; For  ( laid  the  Court  ) 
the  Meeting  was  the  Matter  of  Fabf,  and  that  is  confeffed,  and  we  tell  you  it  is  unlaw-  i. 
ful,  for  it  is  againbl  the  Statute  ; and  the  Meeting  being  unlawful,  it  follows  of  Ceurfe  ' 
that  it  was  tumultuous,  and  to  the  Diilnrbance  of  the  Peace  :■  But  the  Jury  did  not- 
think  fit  to  take  the  Court’s  Word  for  it,  for  they  could  neither  find  Riot,  Pu-  j 

mult,  or  any  Thing  tending  to  sFe:  Breach  of  the  Peace  cors\m\tx.tdL  ■ex  that  Meet- 
ing ; and  they  acquitted  Mr.  P enn  ■2j\A  Mead  : In  doing  of  which  they  took  up- 
on them  to  judge  both  the  and  the  Fadi,  at  which  the  Court  (being  them- 
felves  true  Courtiers)  were  fo  much  offended,  that  they  fined  the  Jury  40  Marks 
a-piece,  and  committed  them  till  paid  : But  Mr.  Bufhel,^  who  valued  the  Right 
of  a Juryman,  and  the  Liberty  of  his  Country  more  than  his  own,  refufed  to 
pay  the  Fine,  and  was  refolved  ( tho’  at  a great  Expence  and  Trouble  too)  to 
bring,  and  did  bring,  his  Habeas  Corpus,  to  be  relieved  from  his  Fine  and  Im- 
prifonment,  and  he  was  releafed  accordingly  ; and  this  being  the  Judgment  in 
his  Cafe,  it  is  eftablifned  for  Law,  Phat  the  Judges,  how  great  foever  they  be 
have  no  PJght  to  fine,  imprifon  or  punifh  ajury,  for  not  finding  a Verdi dl  according 
to  the  Diredlion  of  the  Court : And  this  I hope  is  fufficient  to  prove.  That  Jury- 
men are  to  fee  with  their  own  Eyes,  hear  with  their  own  Ears,  and  make  ufe  of 
their  owri  Cdnfciences  and  Underftandings,  in  judging  of  the  Lives,  Liberties, 
or  Eflates  of  their  Fellow-Subjefts  : And  fo  I have  done  with  this  Point. 

This  is  the  fecond  Information  for  Libelling  of  a Governor  that  I have  known 
in  America  t And  the  firk,  tho’ it  may  look  like  a Romance,  yet  as  it  is  true,  I 
will  beg  Leave  to  mention  it.  Governor  Nicholfon,  who  happened  to  be  offend- 

■ with  one  of  his  Clergy,  met  h.im  one  Day  upon  the  Road,  and  as  was  ufual 
with  him  (under  the  Proteflion  of  his  Commiffion)  ufed  the  poor  Parfbn  with 
the  work  of  Language,  threatned  to  cut  off  his  Ears,  flit  his  Nofe,  and  at  laft  to 
fhoot  him  through  the  Head  : TheParfon  being  a reverend  Man,  continued  all 
this  Time  uncovered  in  the  Heat  of  the  Sun,  until  he  found  an  Opportunity  to 
fly  for  it,  and  coming  to  a Neighbours  Houfe,  felt  himfelf  very  ill  of  a Fever, 
and  immediatdy  writes  for  a Doftor  ; and  that  his  Phyfician  might  the  better 
judge  of  his  Diftemper,  he  acquainted  him  with  the  Ufage  he  had  received 
concluding,  that  the  Governor  was  certainly  mad,  for  that  no  Man  in  his  Senfes 
would  have  behaved  in  that  Manner  : The  Dodtor  unhappily  Ihews  the  Parfon’s 
Letter  ; the  Governor  came  to  hear  of  it  •,  and  fo  an  Information  was  preferred 
againfl;  the  poor  Man,  for  fayingj  He  believed  the  Governor  was  mad ; and  it  was 
laid  in  the  Information  to  be  falfe,  fcandalous,  and  wicked,  and  wrote  with  an  In- 
tent to  move  Sedition  among  the  People,  and  bring  bis  Excellency  into  Contempt : But  by 
an  Order  from  the  late  Queen  Anne,  there  was  a Stop  put  to  that  Profecution, 
with  fundry  others  fet  on  Foot  by  the  fame  Governor,  againfl;  Gentlemen  of  the 
greateft  Worth  and  Honor  in  that  Government. 

And  may  not  I be  allowed,  after  all  this,  to  fay,  That  by  a little  Countenance 
almofl:  any  Thing  which  a Man  writes,  may,  with  the  Help  of  that  ufeful  Term 
of  Art,  called  an  Innuendo,  be  conftrued  to  be  a Libel,  according  to  Mr  Attor- 
ney’s Definition  of  it.  That  whether  the  kVords  are  fpoke  ef  a Per f on  of  a public  Cha- 
radier,  or  of  a private  Man ',  whether  dead  or  living,  good  or  bad,  true  or  falfe,  ail 
make  a Libel ; for  according  to  Mr.  Attorney,  after  a Man  hears  a Writing  read, 
or  reads  and  repeats  it,  or  laughs  at  it,  they  are  all punijh able.  It  is  true,  Mr.  At- 
torney is  fo  good  as  to  allow,  after  the  Party  knows  it  to  be-  a Libel,  , but  he  is  not 
fo  kind  as  to  take  the  Man’s  Word  for  it.  ' ^ 

I Mr. 
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Mr.  Hamihon.  it  a Libel  is  ariderftood  in  the  hu-ge  and  uniirrdte 
•"d  by  Mr.  Attorney,  there  is  icarce  a Writing  ! know  that  may  not  be  caller 
Libel,  or  fcarce.any  Perfoa  lafe  from  being  called  to  an  Account  aa  a Libeller  : 
For  meek  as  he  was,  libelled  and  who  is  it  that  has  not  libelled  the 

Devil  ? For  according  to  Mr.  Attorney,  it  is  no  Jufldncadon  to  fay  one  has  a bad 
Name  Echardhsts  libelled  our  gcodKing  JVilliair^:  Burnet  has  libelled  among 
'■  •.  . I many  others,  King  Charles^  and  King  James  •,  and  Rapin  has  libelled  them  all  ; 

' Flow  muft  a Man  fpeak  or  write  ? Or  what  muft  he  hear,  read,  or  fing  ? Or 

] when  muft  he  laugh,  fo  as  to  befecure  from  being  taken  up  as  a Libeller  ? I 

r iincerely  believe,  that  werefome  Perfons  to  go  through  the  Streets  of  New- E'er k 
now-a-days,  and  read  a Part  of  the  Bible,  if  it  was  not  known  to  be  fuch,  Mr. 
Attorney,  with  the  Help  of  his  Innuendos^  would  eafily  turn  it  into  a Libel : A? 
for  Inftance,  Isaiah  ix.  i6.  The  Leaders  of  the  People  caufe  them  to  err,  and  they 
that  are  ted  hy  them  are  detiroyed : But  ftiould  Mr.  Attorney  go  about  to  make 
this  a Libel,  he  would  read  it  thus  ; The  Leaders  of  the  People  [ Innuendto,  the 
Governor  and  Council  of  New-Tork\  caufe  them  {Innuendo,  the  People  of  this 
Provincel  to  err,  and  they  [the  People  of  this  Province  meaning!  that  are  led  by 
them  [the Governor  and  Council  meaning]  ere  deProyed,  {Innuendo,  are  deceived 
into  the  Lofs  of  their  Liberty]  which  is  the  worft  Kind  of  Deftrudion.  Or  if 
fome  Perfons  fhould  publicly  repeat,  in  a Manner  not  pleafing  to  his  Betters,  the 
tenth  and  eleventh  Verfes  of  the  ftfty-fixth  Chapter  of  the  fame  Book,  there  Mr. 
Attorney  would  have  a large  Field  to  difplay  his  Skill,  in  the  artful  Application 
ol  hlislnnuendos : The  Words  are.  His  Watchmen  are  all  blind,  they  are  ignorant,  &c. 
Tea,  they  are  greedy  Bogs,  that  can  never  have  enough  : But  to  make  them  a Libel, 
there  is  according  to  Mr.  Attorney’s  Dodrine,  no  more  v/anting  but  the  Aid  of 
liis  Skill  in  the  right  adapting  his  Innuendos : As  for  Inftance  •,  His  Watchmen 
{Innuendo^  the  Governor’s  Council  and  Affembly]  are  blind,  they  are  ignerrant, 
[Innuendo,  will  not  fee  the  dangerous  Defigns  of  his  Excellency]  Tea,  they  [the 
Governor  and  Council  meaning]  are  greedy  Bogs,  which  can  never  have  enough, 
[Inmendo,  enough  of  Riches  and  Power],  Such  an  Inftance  as  this  it  feems  is 
only  fit  CO  be  laughed  at  -,  but  I may  appeal  to  Mr,  Attorney  himielf,  " h r dn..', 
thefe  are  not  at  leaft  equally  proper  to  be  applied  to  his  Excellency  and  his  Mini^ 
fters,  as  fome  of  the  Inferences  and  Innuendos  in  his  Information  againft  my  Cli- 
ent: Then  if  Mr.  Attorney  is.  at  liberty  to  come  into  Court,  and  file  an  Informa- 
tion in  the  King’s  Name  without  Leave,  who  is  fecure,  whom  he  is  pieafed  to 
profecute  as  a Libeller  ^ And  a;  the  Crown  Law  is  contended  for  in  bad  Times, 
there  is  no  Remedy  for  the  greateft  Oppreffion  of  this  Sort,  even  tho’  the  Party 
profecuted  is  acquitted  with  Honor  : And  give  me  leave  to  fay,  as  great  Men  as 
any  in  Britain,  have  bolclly  afferted.  That  the  Mode  of  Profecuting  by  Informa- 
tion (when  a Grand  Jury  will  not  find  Billa  vera ] is  a national  Grievance,  and 
greatly  inconfiftent  with  that  Freedom,  which  the  Subjeds  of  England  enjoy  in 
moft  other  Cafes,  Bur  if  we  are  fo  unhappy  as  not  to  be  able  to  ward  off  this 
Stroke  of  Power  diredly,  yet  let  us  take  Care  not  to  be  cheated  out  of  our  Lb 
berties,  by  Forms  and  Appearances ; let  us  always  be  fure  that  the  Charge  in  the 
Information  is  made  out  dearly,  even  beyond  a Doubt  •,  for  tho’  Matters  in  the 
Information  may  be  called  Form  upon  Trial,  yet  they  may  be,  and  often  have 
been  found  to  be  Matters  of  Sub  Stance  upon  giving  Judgment. 

' Gentlemen-,  The  Danger  is  great,  in  Proportion  to  the  Mifchief  that  may  hap- 

pen, through  our  too  great  Credulity  : A proper  Confidence  in  a Court  is  com- 
mendable  ; but  as  the  Verdid:  (what  ever  it  is)  will  be  yours,  you  ought  to  refer 
no  Part  of  your  Duty  to  the  Diferetion  of  other  Perfons.  If  you  fliould  be  of  O- 
pinion,  that  there  is  noFallhood  in  Mr.  Zenger's  Papers,  you  will,  nay  (pardon 
m.e  for  the  Expreffion)  you  ought  to  fay  fo  ; becaufe  you  don’t  know  wloether  o* 
thers  (I  mean  the  Court)  may  be  of  that  Opinion  : It  is  your  Right  tb  do  fo, 
and  there  is  much  depending  upon  your  Relblution,  as  well  as  upon  your  Integri- 
ty. 

The 
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The  lofs  of  Liberty  £0  a generous  Mind, 'is  worfe  than  Death;  ail'd  yet  we 
know  there  have  been  thofe  in  all  Ages,  who  for  the  fake  df  Preferment,  or  fom'e 
imaginary  Honor,  have  freely  lent  a helping  Hand  to  opprefs,  .nay  to  deftroy 
their  Country.  T his  brings  to  my  Mind ; that  Ihying  of  the  immortal 
when  he  looked  upon  the  Creatures  of  C^efar,  who  were  very  great  Men,  but  by 
no  Means  good  Men.  “ Yon  Romans,  (faid  Brulus):  if  yet  ,-I  may  call’  you  d 
“ confider  what  you  are  doing  ; Remember  that  you  are  affixing  CdfartQ  forge 
“ thofe  very  Chains  which  one  Day  he  will  make  yourfelves  v/ear.’"  : This  Is 
what  every  Man  (that  values  Freedom)  ought  to  confider  : He  hiouM  bv 
Judgment,  and  not  by  Affedtion  or  Self-Intereft  ;•  for,  where  thofe  prevail  no 
Ties  of  either  Country  or  Kindred  are  regarded  : As  upon  the.  other  Hand  ’ tlw 
Man  who  Lves  his  Country,  prefers  its  Liberty  to  all  ocher  Confiderations  ’ well 
knowing  that  without  Liberty,  Life  is  a Mifery.  ; ’ 

A famous  Inftancc  of  this,  you  will  fiiid  in  the  Hiftor/  of  another  brave  Romm 
pf  the  fame  Name,  I mean  Lucius  Junius  Brutus,  whofe  Story  is  well  known  and 
therefore  I lhall  mention  no  more  of  it,  than  only  to  fhew  the  Value  he  put  ’upon 
the  Freedom  of  his  Country.  After  this  great  Man,  with  his  Fellow  Citizens 
whom  he  had  engaged  in  the  Caufe,  had  banilhed  Ifarqtun  the  Proud,  the  lait 
King  of  Rome,  from  a Throne  which  he  afeended  by  inhuman  Murders/ and  pof- 
felTed  by  the  moft  dreadful  Tyranny  and  Proferiptions,  and  had  by  this  Means 
amalfed  incredible  Riches,  even  fufEcient  to  bribe  to  his  Intereft,  many  of  tht 
young  Nobility  of  Roms,  to  aHH  him  in  recovering  the  Crown  ; but  the  Plot  be- 
ing difcovered,  and  principal  Confpirators  were  apprehended,  among  Whom  were 
two  of  the  Sons  of  Junius  Biutus.  It  v/as  abfolutely  neceffary  that  fome  fhould 
be  made  Examples  of,  to  deter  others  from  attempting  the  fefto  ing  of  Larquin 
and  dellroying  the  Liberty  of  Rome.  And  to  effed  this  it  was,  that  Lucim  Junius 
Brutus,  one  of  the  Confuls  of  Rome,  in  the  Prefence  of  the  Romm  People  fat 
Judge  and  condemned  his  own  Sons,  as  Traitors  to  their  Country  : And  to ’give 
the  lad:  Proof  of  his  exalted  Virtue,  and  his  Love  of  Liberty  : He  with  a Firm- 
nefs  of  Mind,  (only  becoming  fo  great  a Man)  caufed  their  Heads  to  be  flruck 

in  '\>:i  own  Prefence  ; and  when  he  obferved  tfiatfiis  nguf  VntuG,  occahoned 
a fort  of  Horror  among  the  People,  it  is  obferved  he  on’y  faid,.  “ My  Fellow- 
“ Citizens,  do  not  think  that  this  proceeds  from  any  Want  of  natural  Affedion  • 
“ No,  The  Death  of  the  Sons  of  Brutus  can  affed  Brutus  only ; but  the  Lofs  of 
“ Libery  will  affed  my  Country.”  Thus  highly  was  Liberty  efteemed  in  thofe 
pays,  that  a Father  could  facrifice  a Son  to  fave  his  Country.*  But  why  do  I o-o  to 
Heathen  Rome,  to  bring  Inftances  of  the  Love  of  Liberty,  the  beft  Blood  d Bri- 
tain has  been  fhed  in  the  Caufe  of  Liberty  ; and  the  Freedom  we  enjoy  at  this 
Day,  may  be  faid  to  be  (in  a great  Meafure)  owing  to  the  glorious  Stand  the  fa- 
mous Hamden,  and  other  of  our  Countrymen  j made  againft  the  arbitrary  Demands 
and  illegal  Impofitions,  of  the  Tim.es  in  which  they  lived  ; who  rather  than  give 
up  the  Rights  of  Englijhmen,  and  fubmit  to  pay  an  illegal  Tax  of  no  more  I think 
than  Lhree  Shillings,  refolved  to  undergo,  and  for  the  Liberty  of  their  Countrw 
did  undergo  the  greateft  Extremities^  in  that  arbitrary  and  terrible  Court  of  Star 
Chamber,  to  whofe  arbitrary  Proceedings,  (it  being  comppfed  of  the  principal 
Men  of  the  Realm,  and  calculated  to  fupport  arbitrary  Government)  no  Bounds 
or  Limits  could  be  fetj  nor  could  any  other  Hand  remove  the  Evil  but  a Parlia- 
ment. 

Power  mayjuftlybe  compared  to  a great  River,  while  kept  within  its  due  Bounds, 
is  both  Beautiful  and  Ufeful ; but  when  it  overflows  its  Banks,  it  is  then  too  im- 
petuous to  be  ftemed,  it  bears  down  all  before  it,  and  brings  Diilru6lion  and 
Defolation  wherever  it  comes.  If  then  this  is  the  Nature  of  Power,  let  us  at  leaft 
do  our  Duty,  and  like  wife  Men  (who  Value  Freedom)  ufe  our  utmoft  Care  to 
fupport  Liberty,  the  only  Bulwark  againft  lawlefs  Power,  which  in  ^11  Ages  has 
faerifleed  to  its  wild  Luft  and  boundlefs  Ambition,  the  Blood  of  the  belt  Men 
that  ever  Eved. 


L hope  to  be  pardoned,  Sir,  for  my  Zeal  upon  this  Occafion  •,  it  is  an  old  and 
wife  Caution,  That  when  our  Neighbour's  Houje  is  on  Fire,  we  ought  to  take  Care  of  our 
own.  For  tho’  bleffed  be  God,  I live  in  a Governrrient  w’^here  Liberty  is  well 
underftood,  and  freely  enjoyed  •,  yet  Experience  has  (hewn  us  all  (I  am  fure  it  has 
to  me)  that  a bad  Precedent  in  one  Government,  is  foon  fet  up  for  an  Authority 
in  another  ^ and  therefore  I cannot  but  think  it  mine,  and  every  honeft  Man’s 
Duty,  that  (while  we  pay  all  due  Obedience  to  Men  in  Authority)  we  ought  at 
the  fame  Time  to  be  upon  our  Guard  againft  Power,  wherever  we  apprehend  that 
it  m^y  affect  ourfelves  or  our  Fellow-Subjedts. 

I am  truly  very  unequal  to  fuch  an  Undertaking  on  many  Accounts  : And  you 
-fee  I labour  under  the  Weight  of  many  Years,  and  am  borne  down  with  great  In- 
firmities of  Body  •,  yet  old  and  weak  as  I am,  I Ihould  think  it  my  Duty,  if  required, 
to  go  to  the  utmoft  Part  of  the  Land,  where  my  Service  could  be  of  any  Ufe  in 
affifting  to  quench  the  Flame  of  Profecutions  upon  Informations,  let  on  Foot  by 
the  Government,  to  deprive  a People  of  the  Right  of  remdnftraiing  (and  com- 
plaining too)  of  the  arbitrary  Attempts  of  Men  in  Power.  Men  w'ho  injure  and 
opprefs  the  People  under  their  Adminiftration,  provoke  them  to  cry  out  and  com- 
plain, and  then  make  that  very  Complaint  the  Foundation  for  newOppreffions  and 
Profecutions.  I wifn  I could  fay  there  were  no  Inftances  of  this  Kind.  But  to 
conclude;  the  Qvieftion  before  the  Court,  and  you  Gentlemen  of  the  Jury,  is  not 
of  fmall  nor  private  Concern  -,  it  is  not  the  Caufe  of  a poor  Printer,  nor  of  New- 
Terk  alone,  which  you  are  now  trying  : No  ! It  may  in  its  Confecjuence  affedl  e- 
very  Freeman  that  lives  under  a Britijh  Government  on  the  Main  of  America : It  is 
the  beff  Caufe : It  is  the  Caufe  of  Liberty,  and  I make  no  Doubt  but  your  upright 
Condudt  this  Day,  will  not  only  entitle  you  to  the  Love  and  Efteem  of  your  Fel- 
low-Citizens, but  every  Man  who  prefers  Freedom  to  a Life  of  Slavery  will  Blefs 
and  honor  you,  as  Men  who  have  baffled  the  Attempt  of'Tyranny,  and  by  an  im- 
partial and  uncorrupt  Verdidl,  have  laid  a noble  Foundation  for  fbcuring  to  our- 
felves, our  Pofterity,  and  our  Neighbours,  That,  to  which  Nature  and  the  Laws 

of  oar  Country  have  given  us  a Right, The  Liberty both  of  expofing  and 

oppofiag  arbitrary  Power,  (in  thefe  Parts  of  the  World,  at  leafi)  by  fpcai'-  i,-  and 
writing  Truth. 

Here  Mr.  Attorney  ohferved,  that  Mr.  Hamilton  had  gone  very  much  out  of  the  Way, 
and  had  made  himfelf  and  the  People  very  merry  : But  that  he  had  been  citing  Cafes 
not  at  all  to  the  Purpofe : He  faid,  there  was  no  fuch  Caufe  as  Mr.  Bufflel’t  or  Sir 
' 'E.A'CfzidL.YL-sM's  before  the  Court  y and  he  could  not  find  eut  what  the  Court  or  Jurv 
had  to  do  with  Difpenfations,  Riots,  or  unlawful  AffemUies  : All  that  the  Jury  had 
to  conftder  of,  was  Mr.  s printing  andpublijhing  two  fcandalous  Libels,  which 

very  highly  reflefied  on  his  Excellency  and  the  principal  Men  concerned  in  the  Admmi- 
firation  of  this  Government,  which  is  confejfed.  [That  is,  the  Printing  and  Publifh- 
ingpf  the  Journals  fet  forth  in  the  Information  is  confejfed].  And  concluded.  That  as 
Mr.  Hamilton  had  confejfed  the  printing,  and  there  could  be  no  doubt  hut  they  were 
fcandalous  Papers,  highly  refledling  upon  his  Excellency,  and  the  principal  Magistrates 
in  the  Province  ; And  therefore  he  made  no  doubt  but  the  Jury  would  find  the  Defen- 
dant Guilty,  and  would  refer  to  the  Court  for  their  Direbiion. 

Mr.  Chief  Justice.  Gentlemen  of  the  Jury  : The  great  Pains  Mr.  Hamilton  has 
taken  to  fhew  how  little  Regard  Juries  are  to  pay  to  the  Opinion  of  the  Judges ; 
and  his  infifting  fo  much  upon  the  Condudt  offome  Judges  in  Trials  of  this  Kind ; 
is  done  no  doubt  with  a Defign  that  you  Ihould  take  but  little  Notice  of  what  I 
might  fay  upon  this  Occafion.  I Ihall  therefore  only  obferve  to  you,  that  as  the 
Facts  or  Words  in  the  Informatin  are  confeffed,  the  only  Thing  that  can  come  in 
Queffion  before  you  is.  Whether  the  Words  as  fet  forth  in  the  Information  make 
a Libel : And  that  is  a Matter  of  Law,  no  doubt,  and  which  you  may  leave  to  the 
Court.  But  I fhall  trouble  you  no  further  with  any  Thing  more.oj  hay  own,  but 
read  to  you  the  Words  of  a learned  and  upright  Judge*  in  a Cafe  of  the  like  Nature. 

« Te 


* Chief  Juftlce  Holt,  ia  Tutckin’s  Cafe. 


‘ To  fay  that  corn/pt  Officers  are  appointed  to  adminifter  Affairs^  is  certainly  aMf 
^ fleEHon  the  Govermnent.  If 'People  jhould  not  he  called  to  account  for  poJJ'effin^ 
‘ the  people  ivith  an  ill  Opmion  of  the  Government^  no  Government  can  fahfiji',  for 
‘ it  is  very  necejfary  for  all  Governments  that  the  People  foiild  have  a good  Opinion  of 
‘ it : And  nothing  can  he  roorfe  to  any  Government,  than  to  endeavour  to  procure  Anu 
‘ mofities,  as  to  the  Management  of  it : This' has  been  always  look’d  upon  as  a Crrme^ 

‘ and  no  Government  can  be  fafe  without  it  he  punijhed.’ 

Now  you  are  to  confider,  whether  thefe  Words  I have  read  to  you,  do  not  tend  to 
heget  an  ill  Opinion  of  the  Adminiftration  of  the  Government  ^ To  tell  us,  tlfdt  thofe 
that  are  employ’d  know  Noticing  of  the  Matter,  and  thofe  that  do  know  are  not  employ’d: 
Men  are  not  adapted  to  Offices,  hut  Offices  to  Men,  out  of  a particular  Regard  to  their 
Inter  eft,  and  not  to  their  Fitnefs  for  the  Places ; this  is  the  Purport  of  thefe  Papers, 
Mr.  Hamilton.  1 humbly  beg  your  Honour’s  Pardon : I am  very  much  mifap- 
prehended,' if  you  fiippofe  what  I faid  was  fo  defigned. 

Sir,  you  know,  I made  an  Apology  for  the  Freedom  I fouhd  myfelf  under  a 
Neceffity  of  ufmgupon  this  Occafion.  1 faid,  there  was  Nothing  perfonal  de- 
lignccl  5 it  arofe  from  the  Nature  of  our  Defence. 

The  jury  withdrew,  and  in  a fmall  Time  returned,  and  being  afked  by  the 
Clerk  whether  they  were  agreed  of  their  Verdief,  and  whtihtrffaohnPeterZenger 
was  guilty  of  priming  and  pliblifhing  the  Libels  in  the  Information  mentioned  ? 
They  anfwered  by  Thomas  Hunt,  their  Foreman,  Not  Guilty,  Upon  which  there 
were  three  Huzza’s  in  the  Hall  which  was  crowded  with  People,  and  the  next 
Day  1 was  difeharged  from  my  Imprifonment; 


City^  ^ /r  A ^ Common  Council,  held  at  the  City-Hall  of  the  faid 
New-Fork,  ijf  r\  City,  on  Tiiefday  the  Sixteenth  Day  of  Septemher,  Ann» 
^ ^ ^ Domini,:  ly  fa. 


P k E $ E N t.  I 

Paul  Richards,  Efq ; Mayor. 

Gerardus  Stujvefant,  Efq  '■>  Deputy  Mayor; 

Daniel  Horfmanden,  Efq;  Recorder* 

ALDERMEN. 

William  Roome,  Efq;  ^ohn  Walter,  Efq;  Stephen  Bayard,  Efq,* 

Simon  ffohnfon,  Efq;  Chrijtopher  Fell,  Efq;  Johannes  Burger, 

ASSISTANTS, 


Mr.  Johames  Waldron,  Mr,  John  Moore,  Mr.  Charles  Le  Roux, 

Mr.  Ede  Myer,  Mr,  John  Fred,  Evert  Byvank^ 

^ Ordered,  77jafif  Andrew  .Hamilton,  Efq;  of  Philadelphia,  Barrijter  at  Law,  he 
prefented  with  the  Freedom  of  this  Corporation-,  and  that  A ldermanP>-xyoxdi,  Alder  maii 
Johnfon,  and  AldermaifpS^,  he  a Committee  to  bring  in  a Draught  thereof. 


City  of  j /r  AT  a Common-Council,  held  at  the  City-Hall  of  the  faid  City,  on 
isew-rork.  I JPOPx  Monday  the  twenty  Ninth  Day  oESeptemher,  being  theFeaftDay 
©f  St.  Michael  the  Arch-angel,  Aftno  Domini,  1735* 
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PRESENT. 

Paul  Richards j Efq;  Mayor. 

I)anid  Horjmanden.,  Efqj  Recorder* 

ALDERMEN. 

William  Roome,  Efq  ; ^ohn  Walter,  Efq ; Stephen  Bayard,  Efq ; 

Simon  p^olmfon,  Efqj  Chrijlopher Fell^JLiq^  ^oha?mes Burger,  Piq} 

ASSISTANTS* 

Mr.  Johannes  Waldron,  Mr.  Charles  Le  Roux,  Mr.  Henry  Bogert, 

Mr.  "John  Fred,  Mr.  Evert  Byvank. 

Stephen  Bayard,  Simon  Johnfon,  and  Chriftopher  E’en,  Efquires  Aldermen, 
to  tphom  it  was  referred  to  prepare  the  Draught  of  the  Freedom  oj  this  Corporation^ 
to  he  prefented  to  Andrew  Hamilton,  Ejq’,  make  their  Report  thereon,  in  the  Words 
following  (to  wit.)  That  they  have  prepared  the  Form  of  the  Grant,  'to  thefaid  An- 
drew Hamilton,  E/f;o/  the  Freedom  of  the  City  of  Ncw-Yovk,  in  thefe  Words  (to  wit.) 

City  of  wfpAUL  7 6*,  Elqjt^ie  Recorder  Aldermen  and  Affiftants 

Bew-Tork.  of  the  City  of  convened  in  Coinmon  Council,  To  all  to 

whom  thefe  Prefenrs  fliall  come  Greeting.  WHEREAS  Honour 
is  the  juft  Reward  ol  Virtue,  and  publick  Benefits  demand  a publick  Acknowledg- 
ment. We  therefore,  under  a grateful  Senfe  of  the  remarkable  Service,  done  to 
the  Inhabitants  ol  this  City  ‘ox\d(CQ\ony,by  Andrew  Hamilton, EPq',oiPennJylv  ani  a, 
.Barrifter  atLaw,  by  bis  learned  and  generous  Defence  of  theRighrs  ofMankir.d, 
•and  the  Liberty  of  the  Prefs,  in  the  Cafe  o(  John  Peter  Zenger,  !atel>  tried  on'  an 
Information  exhibited  in  the  Supream-Court  of  this  Colony,  do  by  thefe  Prefenrs, 
bear  to  the  fait!  Andrew  Hamilton,  Efq;  the  publick  Thanks  of  the  Freemen  of 
this  Corporation  for  that  fignal  Service,  which  he  chearfully  undertook  under 
p-reat  Indifpofition  of  Body,  and  generoufly  performed,  refufing  any  Fee  or  Re- 
ward: And  iiiTeftimony  of  our  great  Efteem  for  hisPerfon,andS^enfe  of  his  Mer- 
it, do  hereby  prefent  him  with  the  Freedom  of  this  Corporation.  Thefe  are  there- 
fore to  Certify  and  Declare,  that  the  faid  Andrew  Hamilton,  Efq ; is  hereby  ad- 
mitted, received  and  allowed  a Freedom  and  Citizen  of  the  faid  City  : To  Have, 
Hold,  Enjoy  and  Partake  of  all  the  Benefits  Liberties,  Privileges,  Freedoms  and 
Immiu\ifies  whatfoever  granted  or  belonging  to  a Freeman  and  Citizen  of  the 
fame  City.  In  Teftimony  whereof,  the  Common  Council  of  the  faid  City,  in 
Common  Council  aflembled,  have  caufed  theSeal  of  the  faid  City,  to  be  hereun- 
to affixed  this  Twenty  Ninth  Day  oi  September,  Afino  Domini,  One  Thoujdnd  Seven 
Huridred  and  Thirty  Five^ 

' By  Order  of  the  Common  Council, 

^ William  Sharpas,  Clerk, 

And  we  do  further  Report,  that  fundry  of  the  Members,  of  this  Corporation,  and  Gen- 
tlemen of  this  City  Jjave , voluntarily  contributed  fufficent  for  a Gold  Box  of  five  Ounces 
and  an  Half, for  Inclojing  the  Seal  of  the  Jaid  Freedom;  upon  the  Lid  of  which,  we  are  of 
Opinion  flmdd  be  engraved  the  Arms  of  the  City  o/New-York.  Witnefs  Our  Hands, 
this  Twenty  Ninth  Day  of  September,  lyyf, 

■ Stephen  Bayard, 
Simon  Johnfon, 
ChriftoDher  Fell.' 

Which 


9 


J 


Which  Report  is  approved  hy  this  Court,  and  Ordered,  That  the  Freedom  and  Box 
he  forthrvitb  made,  purfuant  to  the  /aid  Report,  and  that  Mr.  Sharpas,  the  Co?nmon  Clerk 
ef  this  City,  do  affix  the  Seal  to  the  fame  Freedom,  and  incloje  it  in  the  faid  Box. 


AldermaiiB^yoxPi  going  ^o  Philadelphia, offering  to  he  the  Bearer  of  thefaii 
Freedom  to  Mr.  Hamilton,  Ordered,  That  il/r. Sharpas  deliver  it  to  Alderman^ecy^ 
ard /or  that Purpoje ; and  that  AldermanVizyoxdL  do  deliver  it  to  Mr.  Hoxmkon,  with 
Mffurances  of  the  great  Ejleem,  that  this  Corporation  have  for  bis  Perjon  and  Merit., 


City  of  ^ A T a Common  Council,  held  at  the  City-Hall  of  the  faid  City,  oil 
Ksw-r»rk,  i^^y}2efday  the  fifteenth  Day  of  Ocloher,  Anno  Domini,  175 y. 


PRESENT, 


Paul  Richards,  Efq;  Mayor. 

Daniel  Horfmanden,  Efq;  Recorder. 


A L D E R M E N» 


ffohn  Walter,  Efq; 
Simon  ffohnfon,  Efq; 


William  Roome,  Efq ; 
ffohannes  Burger,  Efq; 


ASSIST  ANTS. 


Mr.  ff-oh alines  Waldron,  Mr.  Gerardus  Beehnan, 
Mr.  Abraham  De  Peyfter,  Mr.  Peter  Stoutenburgh. 


Mr.  Henry  Bogert^ 


Ordered,  That  the  Freedom,  granted  by  this  Corporation,  to  Andrew  Hamilton,  Efq : 
with  the  Report  of  the  Committee,  for  preparing  a Draught  of  the  fame  and  the  Order  of 
this  Court  thereon,  may  be  printed. 

William  Sharpas* 


Round  on  the  Lid  of  the  Box  mentioned  in  the  abovefaid  Report  and  Order 
there  is  ingraved  not  only  the  Arms  of  the  City  oiNew-F'ork,h\xt  alfo  this  Motto 
in  a Garter; 


Demers^e  Leges-Timefacta  Libertas-H^ec  Tandem  Emergunt. 


On  the  inner  Side  of  the  Lid  of  the  Box,  fhewing  irfelf  at  the  fame  Time  with 
theCertificate  of  the  Freedom,  there  is  Engraven  in  a flying  Garter,  thefe  Words, 


Non  Num^is,>- Virtute  PAratur. 


As  an  Incentive  to  publick  Virtue,  on  the  Front  of  the  Rim  of  the  faid  Boj^ 
there  is  Engraven  a Part  of  Tally  s Willi ; 


Ita  CuiQUE  Eveniat,  Ut  De  Republica  Meruit. 


Which  Freedom  and  Box,  was  prefented  in  the  Manner  that  had  been  dirc£Ie4 
and  gratefully  accepted  by  the  faid  Andrew  Hamilton,  Efquire. 


FINIS. 


